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COLORADO JURISPRUDENCE. 


We are called to an accounting by Case and 
Comment for some sweeping charges we have 
made with regard to the judicial establish- 
ment in Colorado. These charges made in 
reference to the Tool Case were not essen- 
tially different from those which we have 
from time to time preferred against other jur- 
isdictions. Such charges are never personal 
or directed against the members of the court, 
but are solely impersonal and directed against 
the enunciation of false legals doctrine from 
sources regarded a authoritative. 

We believe that the official reports will sup- 
port the charge that there is no settled or 
equal and uniform laws in the state of Colo- 
rado; in other words, that in recent 
years they have built up no jurisprud- 
ence there, which is the material and really 
serious charge and the one which, no doubt, 
stirred up a Goliath for the defense of the 
Colorado court. Moreover what we may have 
to say of Colorado jurisprudence is not ex- 
clusively applicable to that jurisdiction. In- 
deed, even New York, the home of our con- 
temporary, we are prepared to show at the 
proper time is sadly in need of judicial Jand- 
marks, a fact, however, that is quite appar- 
ent to the profession from a study of the later 
opinions. 

As to the legal principle involved in the 
article referred to, which appeared in -the 
CENTRAL Law JourNAL, it being secondary, 
we will, in a later article, maintain the sound- 
ness thereof and direct our attention to what 
must be conceded to be the serious charge on 
the part of the Centrat Law Journat, above 
mentioned. The article in Case and Comment 
shows that the Colorado court is supposed to 
have a great respect for Wisconsin cases. 
That being conceded, it becomes appropriate 
to ask why that court did not respect the Wis- 
consin cases when the state treasurer loaned 
the state funds and appropriated $100,000 
interest? In Wisconsin they respected old 


and well settled principles which the Colo- 
rado court denied in the case of People of the 





State of Colorado v. Walsen, 17 Colo. 170, 15 
L. R. A. 456. In the note to the Walsen case 
in the L. R. A. we find the following: ‘‘Al- 
though the language of the opinion in the prin- 
cipal case conveys the impression that there 
are authorities on this question other than 
those there cited, a somewhat diligent search 
has failed to discover any.’’ The reason for this 
is stated further on in this note, where it says: 
‘‘Richmond County Supervisors v. Wandel, 
6 Laus. 33, is much stronger against the doc- 
trine of the principal case than the notice there 
made of it indicates. ‘It was an action on the 
bond of a county treasurer, binding him to 
pay according to law, all moneys which shall 
come to his hands as county treasurer.’ The 
liability of the treasurer was admitted. Only 
his sureties sought to escape. They were, 
however, held liable. The court said, p. 38: 
‘The notion that a public officer may keep 
back interest which he has received upon the 
deposit of public moneys, as a perquisite of 
Office, is an affront to law and morals, for if 
done with an evil intent, it is nothing less 
than embezzlement. Having been received 
by Wandel as county treasurer the item of 
interest is within the terms ofthe bond.’ This 
opinion of the supreme court was affirmed by 
the Court of Appeals, 59 N. Y. 645.’’ This 
is pretty good picking, coming from the same 
source from which Case and Comment ema- 
nates and is aimed directly at the morals of 
the opinion of the Colorado court. Fur- 
thermore, in 20 L. R. A. 223, we find in 
a note to the case of State of Wisconsin v. Mc- 
Fetridge, 84 Wis. 473, the following: ‘‘The 
decision of the court is in substantial conflict 
with People v. Walsen, 17 Colo. 170, 15 L. 
R. A. 456, which it reviews and disapproves. 
See, also, note to Colorado case, 15 L. R. A. 
456.”” 

Another instance of Colorado justice which 
‘‘outherods Herod:’’ Doyle and Burns were 
partners—were prospecting for mining prop- 
erty—and having made a discovery and staked 
their claims went back to Iowa and got up a 
corporation for the purpose of developing the 
claims. Having acted in bad faith, it became 
necessary for Doyle to sue for an accounting, 
which he didin Iowa. Burns, the defendant, 
upon the return of both parties to Colorado, 
brought suit against Doyle, and the Colorado 
court, without any grounds for so doing, en- 
joined Doyle from proceeding with his case 
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in Iowa, who, refusing to obey the injunction, 
was thrown into prison for six months, until 
the Iowa court entered certain drastic orders 
depending upon his causing the release of the 
plaintiff Doyle by the Colorado court. Burns 
had previously fortified himself by going into 
partnership with a Colorado judge, at that 
time sitting on the bench, and upon the mere 
fact that Burns and Doyle were citizens of 
Colorado, the Colorado court issued the in- 
junction above mentioned in an action which 
was transitory, overriding every principle of 
justice, legal or equitable, and the supreme 
court refused to grant any relief. Doyle won 
out in the Iowa court. It is impossible to 
conceive of such conduct on the part of a 
court in a civilized country, but this case is 
among its annals and marks the high tide of 
judicial usurpation in America. Hughes on 
Procedure, Vol. 2, p. 874, citing 26 Colo. 
52. 

The restrictions on the part of certain 
other most reputable periodicals is simply the 
strongest kind of evidence of the condition 
which we have demonstrated by official rec- 
ords from which there is no escape. 

In speaking of the case of the Pullman Pal- 
ace Car Co. v. Barker, 4 Colo. 344, Mr. 
Sutherland in his great work on Damages 
comments on the opinion of the Wisconsin 
Supreme Court with regard to this Pullman, 
Colorado, opinion: ‘‘It is well observed 
concerning this case that it is unsustained by 
authority andis supported by neither the prin- 
ciples of law nor humanity.’’ Brown v. Chi- 
cago, etc., R.'Co., 54 Wis. 344, 11 N.W. Rep. 
356; 1 Sutherland on Damages, sec. 36, p. 
108. There can be no good reason assigned 
for an appeal to Wisconsin law in view of the 
Wisconsin court’s opinion of Colorado law, 
shown by the Wisconsin reports and the L. 
R. A. We surely have not said anything 
which reflects more severely upon the Colo- 
rado courts than is contained in the note, 
supra, from the 15 L. R. A. 456. 

We have not the room in this editorial to 
take up the other material with which we are 
loaded. We will pursue this subject at some 
later time. We have merely given a glimpse 
of what is to follow. From what we have 
shown there is little if any consolation to be 
had by an appeal to Wisconsin and from what 
we have shown in the notes of the L. R..A. it 
is clear that Case and Comment ‘‘know a 





hawk from a handsaw when the wind is 
southerly.”’ 

. Moreover, our criticism of the Tool case 
(63 Cent. L. J. 25) has been approved by 
many members of the bar both in Colorado 
and in other states. We have before us now 
the printed monograph of one of the ablest 
lawyers of the Denver bar, learnedly review- 
ing the position of the Colorado Supreme 
Court in the Tool case and reaching the same 
conclusion at which we arrived. Case and 
Comment does not attempt to justify the de- 
cision on principle ; it even hesitates in saying 
that the decision is correct, but rather as- 
sumes the attitude that the Supreme Court of 
Colorado is too sacred an institution to be 
criticised at least in such a direct and un- 
gloved manner in which we approached the 
decison in the Too! case. On this point we 
ean only say that it bas not been our custom, 
hitherto, of accounting toCase and Comment 


or any other periodical for our style or meth-_ 


ods of criticism. nor have we ever thought it 
our province toanimadvert upon the literary 
eccentricities of our contemporaries. Style 
and methods of criticism are so much a matter 
of individual taste and inclination as to take 
them out of the realm of fair journalistic con- 
troversy. We always welcome a criticism of 
the views expressed in these volumns and are al- 
ways ready to give a reason for the faith that 
is in us, but we reserve the right to approach 
a discussion of any question in our own way 
and to be as direct and pointed in our criti- 
cism as we think the best interests of the pro- 
fession demands. We have nothing but the 
most friendly and sympathetic feeling for 
those who occupy the bench of this country 
and have done everything in our power to en- 
courage the people to lighten the arduous du- 
ties that sometimes overwhelm them, but this 
feeling of friendship does not blind us to er- 
ror nor smother the note of warning which 
we conceive itour duty to sound on the first 
insidious encroachment of error. 








NOTES OF IMPORTANT DECISIONS. 

DAMAGES FOR MENTAL ANGUISH WHERE IN- 
SULTING LANGUAGE WAS USED NEED NOT BE 
ACCOMPANIED BY PHYS!CAL INJURY.—The case 
of Smith v. Atchison, T. & S. F. Ry. Co. (Mo.), 
recently decided by the Kansas City Court of Ap- 
peals, is a good illustration of a case of the kind. 
The opinion is by Mr. Justice Ellison. It appears 
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that the plaintiff and his companion entered de- 
fendant’s smoking car with some heavy iron tools 
and laid them in the aisle of the car, close to their 
seats, in violation of a rule probibiting passen- 
gers from taking such articles into a passenger 
ear. ‘Che brakeman remonstrated with plaintiff, 
and with threatening, profane and insulting lan- 
guage, demanded that they ‘take care” of the 
tools, and on plaintiff's refusai to interfere, took 
the tools to the door of the car and threw them 
from the running train. The best considered case 
on this subject is that of Godard v. Grand Trunk 
Ry. Co., 57 Me. 202, 8 Am. Neg. Cas. 316, a case 
where abusive language was heaped upon a pas- 
senger by an employee. See also 61 Cent. L. J. 
150, note. 

We quote from Mr. Justice Ellison's opinion, 
which is well considered and concise, as folluws: 
“The petition seexs to recover damages for 
wounded feelings, humiliation and mental an- 
guish, and plainuiff’s instraction permits a recov- 
ery for such character of injury. Since the evi- 
dence fails to disclose any physical injury, de- 
fendant contends that no damages can be allowed 
for mental anguish, etc. The idea is that mental 
anguish must be connected with physical injury 
in order to be admitted as a part of the measure 
of damages. ‘That is true when the party charg+d 
has not been guilty of malicious or insulting con- 
duct; a3, for instance, a mere failure to deliver a 
telegram, which failure causes great mental dis- 
tress. ‘he case of Connell v. Telegraph Co., 116 
Mo. 34, 228. W. Rep. 345, 20 L. R. A. 172, 38 Am. 
St. Rep. 575, contains a learned and an exhaust- 
ive discussion of that subject. and establishes the 
rule for this state. But where the charge includes 
matters of malice, insult or inhumanity, though 
not connected with bodily injury, mental pain and 
anguish may enter into the measure of damages. 
Bo.ing v. Railroad, 189 Mo. 219, 88S. W. Kep. 
35; Connell v. Telegraph Co., 116 Mo. 34, 22 8. 
W. Rep. 345, 20 L. R. A. 172, 38 Am. St. Rep. 
575; Rawlings v. Railway, 97 Mo. App. 511, 515, 
718. W. Rep. 535; Snyder v. Railway, 85 Mo. 
App. 495; Deming v. Railway, 80 Mo. App. 155; 
Hickey v. Welch, 91 Mo. App. 4; Trigg v. Rail- 
way, 74 Mo. 147, 41 Am. Rep. 305; Shellabarger 
v. Morris, 115 Mo. App. 573, 91 S. W. Rep. 1005. 
The law is that though the representative of the 
carrier of passengers may have the right to eject 
a passenger, or to remove his property from the 
car, he must not beat him, nor assault him, 
neither must he humiliate him by rude, violent 
and insulting language. So, where the passen- 
ger is in the wrong and the carrier in the right as 
regards the offense or act of the passenger, the 
carrier may put himself in the wrong by subse- 
quent unjustifiable conduct. ‘Thus, for illustra- 
tion, the carrier should never use more force than 
is necessary. When he does he becomes a tres- 
passer ab initio. ‘Thus, if a mere trivial first as- 
sault is met by a cruel and inhuman beating, not 


at all necessary for defense from the assault, the 





first offense will not prevent such offender from - 
recovering damages. 

So, a mere uncombative and unoffensive re- 
fusal to comply with a rule of the carrier, will 
not justify his servant in wantonly insulting and 
humiliating him by violent, profane, and insulting 
language. and it does not require physical injury 
to enable him to recover damages. Counsel’s 
brief, in effect, admits this, when applied to ex- 
treme cases; as if a lady whose conduct was not 
offensive should be grossly insulted. And we 
regard a like concession as made in the case of 
Oysteryoung v. Transit Co., 108 Mo. App. 703, 84 
S. W. Rep. 179. If physical contact is not wbso- 
lu'ely necessary to the recovery of damages in 
extreme cases, it is not necessary in cases not so 
extreme. The que-tion is: Has the servant un- 
necessarily humiliated and insulted the passen- 
ger, by unprovoked. abusive, and offensive lan- 
guage or conduct? Whether the act be of greater 
or less aggravation would doubtless have its 
weight with the jury in assessipg damages. But 
a mere question of degree should not cut out the 
passenger's right altogether. There may, of 
course, be instances where abusive, profane, and 
insulting language by the carrier’s servent may 
be provoked by such like conduct of the passen- 
ger which should prevent any complaint by him. 
But when the carrier's conduct is wanton and un- 
necessary, and is abusive and insulting, he may 
be held in damages, notwithstanding his being in 
the rightin the origin of the controversy. No 
point has been made as to the right of the brake- 
man to go so far as to throw the tools from the 
running train even though they were in the car 
against the rules, and we bave not considered 
that as an element in the case, except as it is 
mentioned in some of defendant's instructions. 
Itis there submitted that the brakeman had a 
right to throw them off ifinvited to do so by 
plaintiff,or his companion acting for him. It is too 
apparent for question that the brakeman did not 
understand that either plaintiff or his companion 
meant that their tools should be thrown from the 
train. If such words were used, it is manifest 
that no une would think they were uttered in 
earnest or with any idea of really giving direc- 
tions that they should be thrown off. It would 
be well for defendant to omit that phase of the 
case from instructions on auother trial. It is 
quite reasonable to suppose that.the evidence in 
defendant’s behalf established in the minds of 
the jury as one of the facts of the case that it was 
against fdefendant’s rules to carry the tools in 
the car into which they were taken, or at least in 
the aisle of such car, unless with the consent of 
its agent in charge of the train. If then no con- 


sent was given, it was defendant’s right to re- 
quest that they be removed; and, leaving out of 
view the question whether there was a right to 
throw them from a moving train with no oppor- 
tunity for the owner to get off with them, it was 
its right to remove them. But in doing so, the 
act ust not be accompanied by violent or men- 








48 


CENTRAL LAW JOURNAL. 





No. 3 








acing conduct, nor by profane or insulting lan- 
guage. The ca-e as now presented is a simple 
one with really very few issues of fact, which 
may be readily submitted to the judgment of a 
jury. The order and judgment granting a new 
trial is affirmed.” 


CONTRIBUTORY NEGLIGENCE—WHEN A PER- 
SON 1S INJURED BY A PASSING ‘TRAIN AT A 
CROSSING NOT PUBLIC WHERE THE RAILROAD 
COMPANY SHOULD GIVE WARNING. THE FACT 
THAT SHE CONTRIBUTED TO THE NEGLIGENCE 
Is NOT CONCLUSIVE.—The case of Davis v. 


Loufsville, H. & St. L. Ry. Co. (Ky.), 97 
S. W. Rep. 1122. is well considered. Plaint- 
iff. weari'g a sunbonnet, attempted to cross 


railroad tracks at a place where the com- 
pany was bound to give warning. After cross- 
ing the first track her little boy called to her, 
and she looked around, but did not hear or see 
the approaching engine until she was struck. 
The track was straight, and the accident oc- 
curred in the daytime. The engine was backing 
without giving any warning, and it did not ap- 
pear that the engineer or fireman. who were in 
their cab, saw plaintiff until after the accident. 

The court said in part: ‘Appellant was nota 
trespasser at the time and place she received the 
injury. If she had been, the company would 
owe hr no lookout duty; nor would it have been 
required to give warning of the approach of its 
engines, and would owe no duty except to exer- 
cise ordinary care to prevent injury: fter she was 
actually discovered in a place of peril. But, as 
has been frequently held by this court, where the 
public, with the knowledge and acquiescence of 
the railroad company. have continually used its 
tracks for a long period of time, the presence of 
persons on the track at the point where it isso 
used must be antic pated by the company in run- 
ning its trains, and it owes to the persons thus 
habitually using its right of way the duty of giv- 
ing warning and keeping a lookout, substantially 
the same as is required at public crossings; and 
if a person is injured at such point by the failure 
of those in charge of the train to give warning of 
1t3 approach, or keep a lookout, a recovery may 
be had, unless the contributory negligence of the 
injured person is such as to defeatit. McKabe 
v. Maysville & Big Sandy R. Co.. 89 S. W. Rep. 
6383, 28 Ky. Law Rep. 536; L. & N. R. Co. v. 
Daniel, 91 S. W. Rep. 691, 28 Ky. Law Rep. 1146, 
3.1L. R. A. (N.S.) 1190; L. & N. R. Co. v. Red- 
mond, 91 S. W. Rep. 722, 28 Ky. Law Rep. 1293; 
K. & I. Bridge Co. v. Sydnor, 82 S. W. Rep. 989, 
26 Ky. Law Rep. 951, 68 L. R. A. 183; Wilmouth 
y. LC. R. Co., 76S. W. Rep. 493. 25 Ky. Law 
Rep. 671; Eskridge v. C.,.N.O.& T. P. R. Co., 
89 Ky. 367, 12 S. W. Rep. 580; Paducah & Mem- 
phis R. Co. v. Hoehl, 12 Bush, 41; Cahill v. Cin- 
cionati R. Co., 92 Ky. 345; 18S. W. Rep. 2; Shel- 
by v. C., N. O. & T. P. R. Co., 85 Ky. 224,38. 
W. Rep. 157; [llinois Central R. R. v.' Murphy, 
29 Ky. Law Rep. —. 97 8. W. Rep.—-. 





Assuming as a matter of law that appellee 
committed a breach of duty in failing to keepa 
lookout or to give any warning of its approach to 
this private crossing, the question remains: Did 
the contributory negligence of appellant author- 
ize the trial judge to take the case from the jury, 
and hold as a matter uf law that her negligence 
was the approximate cause of the injury? It may 
be that appellant was guilty of negligence in 
failing to observe the apprvaching train; but 
whather her negligence in this respect relieved 
the company of the duty it owed her was a ques- 
tion in issue; and should have been submitted to 
the jury under appropriate instructio:s. She 
was pot required, under the well-established 
rule in this state, before crossing the track to 
eitherstop or look or listen. The measure of 
her duty was the exercise of ordinary care to 
avoid injury; and it may be set down that when 
persons approach and attempt to cross a railroad 
track in cities and towns and at publie crossings, 
where they have a right to cross, und where the 
presence On the track of persons should be an- 
ticipated. and when they will not be trespassers 
in so doing, they may rely upon the fact that 
some lookout will be kept or warning given of 
the approach of trains to the place; and. in the 
absence of any warning signal that a train is ap- 
proaching, it is not conclusive evidence of negli- 
gence for the injured person to go upon the 
track, although by looking or listening an ap- 
proaching train might be seen or heard, as it will 
not be assumed that a person will deliberately 
walk in front of a passing train. If the rule were 
adopted as a matter of law that a person could 
not recover who went upon a railroad track ata 
public crossing without observing an approach- 
ing train, when it might have been seen by look- 
ing or listening, although the company failed to 
give any warning signal of its approach, or keep 
any lookout, the result would be that in almost 
every case of personal injury the company, how- 
ever remiss in its duty, would be exonerated from 
liability. But this isnot the law. As said in K. 
& I. Bridge Co. v. Sydnor, 825. W. Rep. 989, 26 
Ky. Law Rep. 951, 68 L. R. A. 183: ‘*Where, in 
a city or town, at street crossings and the like, 
where persons have the right to be, and may rea- 
sonably be expected, it is the duty of those oper- 
ating trains there to keep a lookout to discover 
them, and a failure to do this is actionable, not- 
withstanding contributory negligence of the in- 
jured person, if by observing that duty the in- 
jury could have been averted notwithstanding 
negligence of the injured person.’’ Shelby’s 
Adm‘rv. C., N. 0. & T. P. R. Co., 85 Ky. 224, 3 
S. W. Rep. 157; Cahill v. Cincinnati R. Co., 92 
Ky. 345, 18S. W. Rep. 2; Peltier v. L. & N. R. 
Co., 29S. W. Rep. 30. 16 Ky. Law Rep. 500. We 
are of opinion that this case should have gone to 
the jury under proper instructions, as it cannot 
be assumed that the injury would have happened 


if appellee had performed its duty in keeping a 














Vol. 64 


CENTRAL LAW JOURNAL, 49 








lookout or giving warning of the approach of the 
train. 

The court did not err in rejecting as evidence 
statements purporting to bave been made by the 
engineer some minutes after the injury occurred. 
They were too remote from the time of the acci- 
dent to be a part of the res gestw, and were there- 
fore incompetent as substantive evidence. L. & 
N.R. Co. v. Malloy, 91 S. W. Rep. 685, 28 Ky. 
Law Rep. 1113; L. & N. R. Co. v. Earle, 94 Ky. 
368, 22S. W. Rep. 607; McLeod v. Ginther, 80 
Ky. 399; Greenleaf on Evidence, § 110.” 








THE ABUSE OF THE CORPORATION 
CHARTER. 





The wave of legislative reform, which has 
taken on such gigantic propértions within 
the last few years, has finally culminated in 
an active, aggressive, and altogether too zeal- 
ous campaign against the industrial corpora- 
tion. We appear to have gone ‘‘reform mad,”’ 
and in our efforts to curb the power of capi- 
tal and allied corporate interests, we have 
failed, utterly, to realize that the trend of 
modern business makes the corporation an 
imperative necessity. This outcry is largely 
due to the fact that public policy has not 
taken the proper steps towards bringing 
about a regulation of corporate interests. 
The transformation from the partnership to 
the business corporation has been so rapid 
that we, who are vitally interested in legisla- 
tive reform, have failed to see that the real 
danger lies not so much in the corporation it- 
self as in the granting of the corporation’s 
charter. Today five men can sit around a table, 
put one dollar in the center, organize a 
corporation calling for a million dollars worth 
of capital, repocket the dollar, and go home 
after sending a certificate of incorporation to 
the secretary of state, with a million dollar 
enterprise ready to launch. Such are the 
laws of every state of the union with the ex- 
ception of Massachusetts. Some states have 
gone even astep farther. They have made their 
laws so general in character that companies 
have been organized for the express purpose 
of incorporating enterprises which do not in- 
tend to do business within the particular state. 
These states do not hesitate to put the great 
seal of the state upon a concern which lies, 
deliberately lies, the moment it leaves the of- 
fice of the secretary of state. Such states 





are, in particular, New Jersey, Delaware, 
West Virginia, South Dakota and Nevada. 
There are many other states which favor cor- 
porations, more or less, but these states are 
the most bold, the most open in their meth- 
ods, and the most eager to obtain corpora- 
tion fees. 

In Delaware, the secretary of state referred 
the writer’s letter of inquiry concerning the 
laws of incorporation in that state to the Del- 
aware Corporation Company, of Wilmington. 
Are not the laws of Delaware self-explana- 
tory? Why is it necessary for the secretary 
of state to refer such a general letter toa 
company making it a practice to ‘‘guarantee 
incorporation,’’ unless, perhaps, he was in- 
terested in some way with the company? In 
South Dakota, the secretary of state has 
drawn up a letter of recommendation for the 
South Dakota Corporation Charter Company. 
He says, in part: ‘‘The company has or- 
ganized alarge number of corporations under 
the laws of this state, and I have had and. 
now have frequent opportunity to examine 
incorporation papers prepared and filed in 


this office by said company and find that it is 


very particular in all cases to comply with 
the requirements of the statutes of this state.’’ 

These are some of the open and above- 
board methods which are being used by offi- 
cers of the states in order to further their 
own personal welfare. The incorporation 
companies in these several states have been 
over-anxious to secure the incorporation of 
companies within their respective states. The 
legal press is filled with advertisements, en- 
couraging suspicious enterprises to avail 
themselves of the cheap cost, liberal laws, 
and freedom from liability, which the partic- 
ular state in question offers. Such conspic- 
uous phrases as: ‘‘Incorporate in South 
Dakota,’’ ‘‘The Corporation Laws of the 
State of Nevada offer the greatest induce- 
ments,’? and ‘‘We beat New Jersey,’’ are 
not uncommon advertisements of our enter- 
prising western states. 

The New Jersey laws relating to business 
corporations began to show the influence of 
special interests in 1896 when the general 
corporation act was passed. This act makes 
it possible for any company, wherever lo- 
cated, to secure a charter through agents 
witbin the state. A residence office must be 
maintained, and one director must be a legal 
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resident of the state. The trust companies, 
organized for that specific purpose, act as the 
local agent, the home office, and furnish the 
required resident director. While it is nec- 
essary for the state director to hold three 
shares of stock, the organizing company 
generally gives such agent of the trust com- 
pany the necessary stock, with the under- 
standing, however, that it is to be transferred 
back to the owners who are residents of other 
states in many instances. A complete set of 
forms, necessary for incorporation, includ- 
ing proxies, transfers of subscription, waiver 
of notice of meeting of incorporators and 
subscribers, etc., are furnished by the guar- 
antee and trust companies. The New Jersey 
law requires that the corporation must place 
in a conspicuous place before its home office, 
which must be in the state, the name of the 
company. At theentrance of the New Jer- 
sey Corporation Agency, in Jersey City, 
there are over 700 such names. The stock- 
holders’ meeting must be held at the regis- 
tered office ia New Jersey, but inasmuch as 
the law allows absent stockholders to vote by 
proxy, this provision has little or no effect. 
The most striking provision in the New Jer- 
sey lawis that foreign corporations must pay 
the same taxes, fines, penalties, licenses, 
fees and other obligations, as are required of 
New Jersey corporations in other states. Ia 
this provision, New Jersey has greatly favored 
her own corporations, and has practically si- 
lenced other states in their efforts to impose 
stringent requirements upon her corporations. 

The corporation laws of Delaware were re- 
vised some years after those of New Jersey 
vent into effect, with the avowed purpose of 
»utwitting the various zorporation compan- 
ies in New Jersey. it is clearly evident that 
the promoters of the present vicious law have 
succeeded in so doing. Any company incor- 
porated under the laws of the State of Dela- 
ware may hold all of the meetings of its stock- 
holders and directors outside of the state, 
wherever it provided in its by-laws, and fur- 


thermore, all of the original records of the 


company may be kept at its principal office 
outside of the state. The company may is- 
sue all the bonds it desires without any fur- 
ther authority from the state than that grant- 
ed in its charter, and without being subject 
to tax thereon. All or any part of the capi- 
tal stock may be made full paid for real or 





personal property, or for services as well as 
for cash, and stock that is once made full in 
this or any other manner is not subject to 
any further assessment, not even for wages 
and taxes. The private property of the 
stockholders is not liable for corporate debts 
to any extent whatever. Nothing is required 
to be paid in when the company is organized. 
Merely $1,000 has to be subscribed, and this 
may be made full paid for property as above 
suggested, paid in one lump sum or paid in 
such amounts and installments as called for 
by the board of directors after the company 
isorganized. Charters once granted under 
the laws of the State of Delaware are abso- 
lutely perpetual and unalterable, except at 
the instance of the parties owning the fran- 
chise, and Delaware is the only state in the 
union that grants such charters. A Dela- 
ware charter does not limit one to a single 
object, but one may have authority in the 
same charter to transact as many different 
branches of business as one mav desire, in 
fact, one may carry on any and every branch 
of business except banking. The company 
may even have trust company powers. 

The annual tax upon companies incorpor- 
ated under the laws of Delaware are as fol- 
lows: Inthe case of telephone, telegraph, 
oil, pipe line, railroad, electric light, heat, 
light and power, water power, canal, cable 
and express companies, there is no tax upon 
the capital siock or bond issues of the com- 
pany, or on business done outside of the state. 
In the case of other companies, such as mer- 
cantile, mining and manufacturing companies, 
there is no tax upon the amount of capital 
authorized in the charter, nor upon the stock 
issued, but simply a tax of 50 cents on each 
$1,000 of capital actually paid in. The an- 
nual state tax is, therefore, just one-half that 
of New Jersey. The local trust companies 
maintain the Delaware office, the Delaware 
director, keep the company advised on all 
the requirements of the law, look after its an- 
nual report, and, in fact, perform all the du- 
ties incumbent upon a local representative. 

J. G. Gay, of the Delaware Trust Com- 
pany, writes me as follows: ‘‘If you will 
send us on the enclosed form, entitled, ‘Memo- 
randa for Preparing the Certificate of Incor- 
poration and By-Laws,’ the name of your 
proposed company ; the names and addresses 
of at least three parties who will act as incor- 
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porators (none of whom need be residents 
of this state), the amount of authorized 
capital you desire, par value of the shares, 
and a brief statement of the object and pur- 
pose of the company, we will prepare you a 
charter and all the papers connected with the 
organization of your company, and forward to 
you for execution by your parties. After 
they are executed and returned to us, we will 
have the charter granted, organize your com- 
pany by proxy here, electing the -board of 
directors whom you will designate and then 
forward the records of organization to you, 
with a draft of directors’ minutes outlining 
the action necessary to be taken by your 
directors at their first meeting, which may be 
held wherever you desire. This will complete 
the organization of your cofmpany.’’ The 
prime movers in such procedure believe 
that a corporation organized in Delaware 
commences business with a charter entitled 
to respect ; that the laws are based upon the 
experience of all states affording oppcrtunity 
to form corporations, and are framed so as to 
invite confidence and investment. Broad and 
liberal powers are conferred upon corpora- 
tions, at a ‘‘minimum cost,’’ making it possi- 
ble for them to do business in any part of the 
world. This is essential from the incorpora- 
tion company’s point of view. 

The general corporation laws cf West Vir- 
ginia are more elaborate than either those of 
New Jersey or Delaware, but their character 
and purport is about the same. The present 
secretary of state, if he is in league with cor- 
poration-promoting companies, has succeeded 
in ‘‘covering his tracks to good advantage.’’ 
Inasmuch as the tone of the West Virginia 
laws runs parallel to those of the two states 
just mentioned, it will not be necessary to go 
into details concerning the law and its work- 
ings. 

In Nevada, where the state bank and 
trust company of Carson City is the chief ex- 
ponent of liberal laws, there is no franchise 
tax. In this respect the Nevada law differs 
from the laws of New Jersey, Delaware and 
West Virginia. The annual franchise tax on 
a capitalization of $1,000,000 in West Vir- 
ginia is $410; Delaware, $500; New Jersey, 
$1,000; Nevada, nothing. Corporate pur- 
poses are unlimited ; annual meetings may be 
held outside of the state, if an office and resi- 
dent agent is maintained within the state ; the 





right to consolidate incorporations or merge 
their interests is permitted, the fee being 
simply on the amount of gross capital above 
that of the combined incorporations ; the du- 
ration of corporations is unlimited ; the capi- 
tal stock may be made absolutely non-assess- 
able. 

‘*The important consideration,’’ says the 
Mercantile and Financial Times of November 
2, 1901, ‘‘after the value of incorporation is, 
what states offer the best inducements, in the 
questions of protection and expense, for ob- 
taining charters? When these twoimportant 
matters are thoroughly considered, we would 
say South Dakota.’’ This statement seems 
to be borne outwhen, during the very year 
1901, 1,013 companies were incorporated in 
South Dakota. ‘‘In nineteen cases out of 
twenty,’’ writes the president of the South 
Dakota Corporation Charter Company, ‘‘we 
are able to get the charter into the mails with- 
in ten hours after the application is received 
here.’’ South Dakota has an eye for busi- 
ness. The main points of advantage, from 
the incorporator’s point of view, are: 

1. There is absolutely no tax of any kind, 
unless the company owns property in the state. 
This is of no inconsiderable importance when, 
for example, the annual franchise tax on a 
company organized with an authorized capi- 
talization of one million dollars, varies from 
$410 in West Virginia to $1,250 in New York. 

2. The cost of incorporation varies from 
$150 in Delaware to $3,333.33 in Pennsyl- 
vania. In South Dakota, the entire expense, 
including the maintenance of such office as 
may be required, rarely exceeds $75. 

3. Branch offices may he maintained out- 
side of the state, wiere all business may be 
transacted. 

4. Stock need not be subscribed before se- 
curing a charter. 

5. Charters may be renewed inde‘initely 

Is it any wonder then that the people who 
are suffering from the present lawlessness of 
of the corporations should begin to ask for 
legislative reform? It is their savings that 
are being taken to promote enterprises which 
are not organized upon a sound business ba- 
sis, and it is justice that the state should pro- 
tect these unfortunates who are unable to 
see the weakness in such organizations. But 
in our zeal for reform we must not lose sight 
of the fact that the corporation as such is not 
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an evil. The law must bereorganized. The 
law must compel every corporation to limit 
its advertised capital to the actual value of 
its assets. The facts must not be juggled in 
such a manner as to cause confusion. The 
company must be forced to tell the truth from 
beginning to end. We cannot longer tole- 
rate annual reports to the secretary of state 
which consist of four or five general state- 
ments. Such action upon the part of the 
state will not inspire confidence in corporate 
enterprises. Many of the malpractices, so 
general and widespread at the present mo- 
ment, must be done away with. It is never 
good policy to deprive the states of power, 
but in the matter of incorporating business 
enterprises the state cannot act freely and in- 
dependently. This power, therefore, must 
be delegated to the national government, for, 
if several states enact good, fair and just 
laws, other states may place barriers of such 
a nature that it will be impossible for the cor- 
poration, organized under these fair laws, to 
do business in the obstinate state or states. 
For the benefit of the people as a whole the 
states must be deprived of the rightto grant 
charters. Such an act willrid the country of 
bandits and freebooters and insure stability 
in financial circles. ‘‘No fact of industry is 
more obvious than that modern business has 
outgrown and wholly disregards state iines, 
and that the jurisdiction of a single state as 
applied to the operations of a great interstate 
business, are futile and even bharmful.’’ 
Corporations are destined, in many instances, 
to go beyond the proper supervision and con- 
trol of the state which gave them existence. 
The best of state laws will never do away 
with the present abuses. Congress alone 
ean, with safety, provide a method by which 
reasonable combination may be permitted. 
The relative merits of a federal license or a 
national incorporation law are beyond ques- 
tion. Don E. Mowry. 
Milwaukee, Wis. 








FEDERAL EMPLOYERS’ LIABILITY ACT UN- 
CONSTITUTIONAL. 


BROOKS v. SOUTHERN PACIFIC Co. 
United States District Court, Western District of Kentucky, 
December 31, 1906. 

Employers’ Liability Act (Act of Congress, June 11, 
1906) held unconstitutional on the ground that the 
creation and enforcement of liabilities growing out of 








the negligences of certain common carriers to their 
employees is not a regulation of commerce among the 
states. 

Said Employers’ Liability Act also held unconsti- 
tutional on the ground that it attempts to regulate 
commerce which is exclusively within the several 
states. 


Evans, District Judge: Morris 8. Brooks, a cit- 
izen and resident of Kansas, but employed by the 
defendant as a fireman on one of its locomotives en- 
gaged in interstate commerce in the state of Ne- 
vada, having been killed in the latter state on June 
16, 1906, by the negligence of certain of his fellow- 
servants in the same occupation, the plaintiff, N. 
C. Brooks, his mother, was qualified as his per- 
sonal representative by the probate court of Cow- 
ley county, Kansas. Thereafter she, alleging 
herself to be a citizen of Kansas, instituted this 
action against the defendant, a citizen of Ken- 
tucky, seeking to recover $25,000 in damages for 
the injury to her son, resulting from the alleged 
negligence of the defendant’s employees. The 
defendant filed a general demurrer to the petition, 
and the questions thus raised have been elabor- 
ately argued. 

The attorney general of the United States, con- 
ceiving, we suppose, that the United States had 
some interest in the case, sent one of his special 
assistants to intervene on behalf of the govern- 
ment. When the application was made it was 
objected by the defendant that this was a litiga- 
tion strictly inter partes, with which the United 
States had no concern. The court found it difli- 
cult to see bow any other conclusion could be 
reached, and, indeed, in all such cases neither of 
the parties really interested might desire to be 
affected by the contentions of any outside person. 
But, while it is not thought that such a practice 
should be especially encouraged, inasmuch as 
there is no statute or law which authorizes or di- 
rects the attorney general to support by argu- 
ments in the courts generally the legislation of 
congress where the United States is not a party 
nor its interests involved in any tangible way, 
yet the court, desiring light upon the very im- 
nortant questions involved in the case, decided to 
hear the special assistant of the attorney general 
as a friend of the court; but, as both of the par- 
ties in interest in the litigation might desire to 
combat his views if regarded as conflicting with 
the grounds and arguments upon which they 
respectively might desire to rest the case, the 
court thought it best that he should speak first, 
and he did so at length. 

It was expressly conceded at the hearing by 
plaintiff’s counsel that she must succeed, if at all, 
upon the provisions of the act of congress relating 
to the liability of common carriers to their em- 
ployees, approved June 11, 1906, which will pres- 
ently beset out in full. The plaintiff’s case, in 
short, must stard or fall with that act. Ifit bea 
valid exercise of legislative power, the plaintiff's 
right to recover damages is clear if the averments 
of the petition be true. Otherwise the demurrer 
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must be sustained. The questions involved are, 
therefore, of very great and possibly far reaching 
importance, and have deserved and received our 
most careful consideration. 

‘The act referred to is as follows: 

‘An act relating to liability of common carriers 
in the District of Columbia and Territories and 
common carriers engaged in commerce between 
the states and between the states and foreign na- 
tions to their employees. 

‘*Be it enacted by the senate and house of rep- 
resentatives of the United States of America in 
congress assembled, that every common carrier 
engaged in trade or commerce in the District of 
Columbia, or in any territory of the United States, 
or between the several states, or between any ter- 
ritory and another, or between any territory or 
territories and any state or states, or the District 
of Columbia, or with foreign nations, or between 
the District of Columbia and any state or states 
or foreign nations, shall be liable to any of its 
employees, or, in the case of his death, to his 
personal representative for the benefit of his 
widow and children, if any; if none, then for his 
parents; if none, then for his next of kin depend- 
ent upon him, for all damages which may result 
from the negligence of any of its officers. agents, 
or employees, or by reason of any defect or insuf- 
ficiency due to its negligence in its cars, engines, 
appliances, machinery. track, roadbed, ways, or 
works. 

“Sec. 2. That in all actions hereafter brought 
against any common carriers to recover damages 
for personal injuries to an employee,or where 
such injuries have resulted in his death, the fact 
that the employee may have been guilty of con- 
tributory negligence shall not bar a recovery 
where his contributory negligence was slight and 
that of the employer was gross in comparison, 
but the damages shall be diminished by the jury 
in proportion to the amount of negligence attrib- 
utable to such employee. All questions of negli- 
gence and contributory negligence shall be for 
the jury. 

‘Sec. 3. That no contract of employment, in- 
surance, relief benefit or indemnity for injury or 
death entered into by or on bebalf of any em- 
ployee, nor the acceptance of any such insurance, 
relief benefit or indemnity by the person entitled 
thereto, shall constitute any bar or defense to any 
action brought to recover damages for , personal 
injuries to or death of such employee: Provided. 
however, that upon the trial of such action against 
any common carrier the defendant may set off 
therein any sum it has contributed toward any 
such insurance, relief benefit, or indemnity that 
may have been paid to the injured employee, or, 
in ease of his death, to his personal representa- 
tive. 

‘Sec. 4. That no action shall be maintained 
under this act, unless commenced within one 
year from the time the cause of action accrued. 

“See. 5. That nothing in this act shall be held 


to limit the duty of common carriers by railroads 





or impair the rights of their employees under the 
safety-appliance act of March second. eighteen 
hundred and ninety- three, as amended April first, 
eighteen hundred and ninety six, and March 
second, nineteen hundred and three.” 

‘To determine the questions before ns, it is im- 
portant clearly to understand the exact scope and 
purport of the act. While the title is not controll- 
ing in the construction of an act of congress, it 
may aid usin our investigation to note that the 
title in this instance labels the act as one relating 
to the liability of certain common carriers to their 
employees. ‘This label, so to speak, quite accur- 
ately describes the contents of the measure. for 
it in fact does nothing more than fix the liability 
of certain common carriers to their employees. 
The first section provides that every common 
carrier engaged in trade or commerce between 
the several states shall be liable to any of its em- 
ployees, or, in the case of his death, to bis persona! 
representative for the benefit of his widow, etc., 
for all damages which may result from the neg- 
ligence of any of its officers, »gents or employees, 
or by reason of any defect or insufficiency due to 
its negligence in respect to its cars. ere. This 
section obviously abrogates the familiar doctrine 
of the courts, founded upon considerations of pub- 
lic policy, that an employee when entering the 
service of his employer is conclusively presumed 
to have assumed the ordinary risks of the occupa- 
tion, including those which may result from the 
negligence of his fellow-servants. The second 
section imposes, in complicated form, the doctrine 
of comparative negligence, so as greatly to mod- 
ify tbe ordinary judicial rule that a person can 
not recover if, by his own negligence. he so con- 
tributed to his own injury as that without it that 
injury would not have occurred. Other sections 
further change existing laws in respects which 
have no present bearing on the discussion. | 

Upon the legislation 2ow under discussion two 
questions arise, each of them of vital importance. 
The first is, whether the subject-matter of the 
act, namely, the creation and enforcement of lia- 
bilities growing out of the negligence of certain 
cominon carriers to their employees, is a regula- 
tion of commerce among the states within the 
meaning of that phrase in the constitution, and 
the second is, whether the act, if it does regulate 
commerce among the states, does not also regu- 
late commerce that is exclusively within the sev- 
eral siates, and whether the latter is not so insep- 
arably combined with the f.rmer as to condemn 
the whole act as unwarranted by the constitution. 
In the opinion delivered in the case of United 
States v. Scott. 148 Fed. Rep. we recently had 
occasion to discuss similar questions, and need 
not repeat now much of what was said then, 
though we have industriously re-examined the 
whole subject. 

Having found that the act of June 11, 1906, is 
not limited and manifestly was not intended tu be 
limited to the purpose of changing certain rules 
of law administered in the federal] tribunals in 
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suits for damages pending therein, but was de- 
signed to operate asaregulation of commerce 
under the clanse of the constitution referred to, 
we come to the first of the questions, viz: Whether 
the act can fairly and properly be considered as a 
regulation of commerce in any sense. Obviously 
the first inquiry is whether an act, strictly limited 
as this is to fixing liability to their employees of 
such common carriers as are engaged in interstate 
commerce, is a regulation of such commerce— 
that is to say, does it prescribe a rule for carrying 
on commercial intercourse among the states, 
which seems to be the essential requisite in such 
legislation? The solution of that question may, 
and probably must, depend upon whether a rule 
of liability for injuries is or by uny reasonable 
probability can be regarded as commerce ora 
rule for carrying it on in any sense whatever, 
either as the word is used in the constitution or 
otherwise. Commerce bas been described by the 
supreme court in many ¢ ses, from 1824, in Gib- 
bons v. Ogden, 9 Wheaton, 189, down to very re- 
cent times. but it has never been deemed desira- 
ble to give the word any hard and fast definition 
in view of the great changes constantly occurring 
in the business affairs of the world. 

And the instruments by which commerce nay 
be c:irried on necessarily vary as improvement 
and invention expand the opportunities and facil- 
ities therefor. Many cases might be cited -how- 
ing the various applications of the word **com- 
merce”? to existing instrumentalities of traffic, but 
it is not deemed necessary to elaborate that phase 
of the discussion. Certainly section 8, article 1 
of the constitution gives congress the power to 
regulate commerce among the states, and as we 
have seen it may do this by any law which is ap- 
propriate and plainly adapted to that end and 
which is within the scope and consistent with the 
letter and spirit of the constitution—conditions of 
great moment which cannot be overlooked. 
While the courts would be exceedingly slow tu 
inquire into the mere appropriateness of legisla- 
tion, they can not decline the duty of inquiring 
whether legislation is within the constitutional 
power of congress when a proper case demands 
the investigation, and a most patient considera- 
tion of the question in this instance has led us to 
the conclusion—we think to the inevitable con- 
clu-ion—that the act of June 11, 1906, only creates 
and imposes a liability upon certain common car- 
riers to their employees. and in no way prescribes 
rules for carrying on traffic or commerce among 
the states, and consequently in no way regulates 
such commerce. Ifthe operation of the act could 
in any wise wffect commerce among the states, it 
would do so in a manner so remote, incidental 
and contingent, as in no proper sense to afford a 
factor of any value in determining the question 
now in contention. With what the supreme court 
has said in many cases before us, and with an 
epen constitution to control, we should be trifling 
with important things if we gave force to any 
other conclusion. Indeed, it may be said that it 





is obvious that congress, in the act referred to, 
had in contemplation no more than the creation 
of the liability mentioned, and it would be a most 
strained construction 'o hold that it included any - 
thing broader than that. Creating new liabilities 
growing out of the relations of master and ser- 
vant on the one band and regulating commerce 
on the other, are two things so entirely different 
that confusion of the judicial mind upon them is 
hardly to be expected under normal conditions. 
In the opinion of the court the act does not regu- 
late commerce among the states. 

But if we are inerror in the conclusion that 
the act when properly considered does not ‘‘reg- 
ulate commerce among the states,”’ there yet re- 
mains to be considered the second of the ques- 
tions above stated, namely, whether the act, if it 
does regulate commerce among the states, does 
not also equally regulate commerce that is exclu- 
sively witbin the several states and thereby em- 
brace not only matters which are constitutional, 
but also those which are unconstitutional in a way 
to make the two indivisible, and to bring the en- 
tire act under condemnation when subjected to 
well established rules of construction. 

But before entering upon a discussion of this 
last qu: stion it may not be inappropriate to recall 
the trite, but tlanscendently important. proposi- 
tion that while the powers given to congress are to 
be fairly and even liberally construed, especially 
in respect to the commerce clause of the consti- 
tution, yet those powers have a limit beyond which 
congress can not legitimately go. We should not 
grow restive under the restrictions and limitations 
of th»t great instrument, for the stability of our 
institutions largely depends upon their enforce- 
ment, and so great is our respect for the legisla- 
tive branch of the government that we shall 
always regard any overstepping of those bounds 
by that body to have been an inadvertence. 'I'his 
the courts can and should correct when they come 
to look more critically into the subject than con- 
gress had probably had the opportunity to do. 

In the Trade Mark Cases, 100 U.S. 82, the su- 
preme court had before it in concrete form the 
second question to which we have just referred. 
The following syllabi prefixed to the report of 
that case clearly and accurately summarize the 
points decided and present at once and in suecinet 
form the propositions of law upon which the 
question now under discussion must turn: “If an 
act of congress can in any case be extended, asa 
regulation of commerce, to trade-marks, it must 
be limited to their use in ‘commerce with foreign 
nations, and among the several s‘ates, and with 
the Indian tribes.’ The legislation of congress in 
regard to trade-marks is not, in its terms or es- 
sential character, a regulation thus limited, but 
in its language embraces, and was intended to 
embrace, all commerce, including that between 
citizens of the same state. That legislation is 
void for want of constitutional authority, inas- 
much as it is so framed that its provisions are ap- 
plicable to all commerce, and can not be confined 
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to that which is subject to the control of con- 
gress.”’ 

The general doctrine has been re-announced in 
numerous cases by the supreme court. In Bald- 
win v. Franks, 120 U.S. 686. et. seg.. it was much 
emphasized, as it also had been in previous cases. 
And that there is no disposition t6 change this 
thoroughly established rule was unmistakably 
manifested when the supreme court, on the day 
on which this case was argued, in [llinois Central 
R. R. v. McKendree, held that an order of the 
secretary of agriculture regulating quarantine 
was void because too broad in ‘its scope, and, 
speaking through Mr. Justice Day, said: ‘Fhe 
terms of Order 107 apply to all cattle transported 
from the south of this line to parts of the United 
States north thereof. It would, therefore, include 
cattle transported within the state of Tennessee 
from the south of the line as well as those from 
outside that state: there is no exception in the 
order,.and in terms it includes all cattle trans- 
ported from the south of the line, whether within 
or without the state of Tennessee. It isurged by 
the government that it was not the intention of 
the secretary to make provision for intrastate 
commerce. as the recital of the order shows an 
intention to ad pt tbe state line, when the state 
by its legislature has passed the necessary laws 
to enforce the same completely and strictly. But 
the order in terms applies alike to interstate and 
intrastate commerce. A party prosecuted for vio- 
lating this order would be within its terms if the 
cattle were brought from the south of the line to 
a point north of the line within the state of Ten- 
nessee. It is true the secretary recites that legis- 
jation has been passed by the state of Tennessee 
to enforce the quarantire line, but he does not 
limit the order to ivterstate commerce coming 
from the south of the line, and,as we have said, 
the order in terms covers it. We do not say that 
the state line might not be adopted in a proper 
case, in the exercise of federal authority, if lim- 
ited in its effect to interstate commerce coming 
from below the line, but that is not the present 
order. and we must deal with it as we find it. 
Nor have we the power to so limit the secretary's 
order as to make it apply only to interstate com- 
merce, which it is urged is all that is here in- 
volved. For aught that appears upon the faze of 
the order, the secretary intended it to apply toall 
commerce, and whether he would have made 
such an order, if strictly limited to interstate 
commerce, we have no means of knowing. 
The order is in terms single, and indivisible.” 
After quoting from United States v. Reese, 92 U. 
S. 221, and from the Trade-Mark Cases, 100 U. S. 
99, the court added: ‘*We think these principles 
apply to the case at bar, and that this order of 
the seeretary, undertaking to make a stringent 
regulation with highly penal consequences, is 


single in character, and includes commerce 


wholly within the siate, thereby exceeding any 
authority which congress intended to confer up- 





on him by the act in question, if the same isa 
valid enactment.” 

With this perfectly plain rule before us. we 
must, by its requirements, test the act of June 
11, 1906, which, we repeat, provides that ‘“‘every”’ 
common carrier engaged in interstate commerce 
shall be liable to ‘tany’’ of its employees, or in 
case of his death to his personal representative, 
for ‘‘all”” damages which may result from the 
negligence of ‘‘any”’ of its officers, agents or em- 
ployees, or by reason of ‘“‘any”’ defect or insuffi- 
ciency due to its negligence in its cars, etc. Lan- 
guage could hardly be broader or more compre- 
hensive in its scope. Argument was made at- 
tempting to show that the language should be 
construed to create a liability only where the em- 
ployee was at the time of the injury engaged 
upon interstate commerce; but the words of the 
statute are plain and unambiguous, and if they 
admit of any construction it clearly does not ad- 
mit of the one contended for. On the contrary, 
as already emphasized, that language expressly 
is that every sucb common carrier shall be liable 
to any of its employees for all damages which 
may result from the negligence of any of its em- 
ployees or by reason of any defect in cars, ete. 
The rule is elementary that where language is 
plain it admits of no construction, but must be 
taken in its obvious signification and to mean 
what it says. 

The act in question was attempted to be likened 
to thatof March 2, 1893, usually known as the 
Safety Appliance Act, butin all the respects with 
which we are concerned the provisions of the 
latter act are wholly different from those of the 
former, as will xt once beseen by comparing sec- 
tion 1 of the Safety Appliance Act with section 1 
of the act of June 11, 1906. Section 1 of the— 
former provides that it ‘‘shall be unlawful for any 
common carrier engaged in interstate commerce 
by railroad to use on its line any locomotive en- 
gine in moving interstate traflic which is not 
equipped, etec., * * * or torun any train in 
such traflic after said date that has not a sufficient 
number of cars in it so equipped,” ete. This 
comparison at once makes manifest the differ- 
ence between the two acts. No doubt it is for 
this reason that small question has ever been 
made as to the constitutionality of the Safety Ap- 
pliance Act. 

Furthermore the act of June 11, 1906, obvious- 
ly includes all of the employees of every com- 
mon carrier which is engaged in interstate com- 
merce, whether the employee is so engaged or 
not. Ifthe common carrier be itself engaged in 
inter-tate commerce as part of ita business. it is 
wholly immaterial, under the terms of che act, 
whether an injured employee was ever so en- 
gaged. Take as an illustration near home: The 
Louisville & Nashville Railroad Company has an 
important branch which only extends from 
Louisville, on the northern border of the state, to 
Lexington, near its center, and the business of 
that branch is necessarily for the most part con- 
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fined to commerce entirely in Kentucky. That 
company also has very large shops in Louisville, 
at which it employs a very great number of ser- 
vants. Its general offices are here, in which are 
many clerks. The duties of most of these em- 
ployees, namely, those in its shops and general 
offices, can not possibly have any direct relation 
to interstate commerce, and those of many of 
them can have no relation to interstate commerce 
atall. Yet the enactment that every common 
carrier engaged in interstate commerce shal! be 
liable to any of its employees for all damages re- 
sulting from the negligence of any of its officers, 
agents, etc., embraces all of the employees of 
that carrier, whether or not those employees 
have anything to do with interstate commerce. 
So with a common carrier who might use horses 
and wagons ina general business which might 
embrace the carriage of merchandise, say be- 
tween St. Louis, Mo., and East st. Louis, IIl., or 
between Louisville, Ky., and New Albany, Ind. 
Now, although small proportions of the carrier’s 
business might be interstate and much the great- 
er part be confined locally to St. Louis in one in- 
stance or to Louisville in the other, yet, as those 
common carriers were respectively and to some 
extent actually engaged in interstate commerce, 
the act of June 11, 1906, would impose upon them 
the liabiliity it creates, even though one of their 
employees might be injured in conducting the 
purely local business of the carrier and whether 
or not he ever had anything to do with interstate 
commerce, 

An intelligent consideration of the authorities 
will lead, we think necessarily, to the conclu- 
sions, first, that even if the act regulates com- 
merce in any possible constitutional sense it is 
too broad and applies not only to interstate com- 
merce, but also to that which is entirely within 
the states respectively ; and second, that the pro- 
visions of the act in these respects are single and 
alrogether inseparable, the one. from the other. 

Even if some part of the act might be sustained 
if it stood alone, yet as all its parts are insepar- 
ably connected all must fall if any should do so. 
The applicable rule is well established, and we 
do not have to go far for the reason upon which 
thatrule is based. Itis this: It can not be pre- 
sumed that congress, when it so joined them to- 
gether, meant to pass or would have passed 
either of them separately. In its opinion, in 
Baldwin v. Franks, 120 U.S., at page 687, the 
court, quoting from its opinion in the ‘Trade- 
Mark Cases, said: 

**While it may be true that when one part of 
a statute is valid and constitutional, and another 
part is unconsti'utional and void, the court may 
enforce the valid part, where they are distinetly 
separable, so that each can stand alone, it is not 
within the judicial province to give to the words 
used by congress a narrower meaning than they 
are manifestly intended to bear, in order that 
crimes may be punished which are not described 
in language that brings them within the consti- 





tutional power of that body.’’ And again. further 
on, af:er citing United States v. Reese. and 
quoting from the opinion in that case, it was 
said. p. 99: ‘‘If we should, in the case before us, 
undertake to make by judicial constriction a law 
which congress did not make, it is quite prob- 
able we should do what, if the matter were now 
before that body, it would be unwilling to do, 
namely, make a trade-mark law which is only 
partial in its operation, and which would com- 
plicate the rights which parties would hold, in 
some instances under the act of congress, and in 
others under state law.”’ 

The same question was also considered and 
the former decisions approved in United States 
v. Harris, supra; and in the Virginia Coupon 
Cases, 114 U. S., 269, 305, it was said that ‘‘to hold 
otherwise would be to substitute for the law in- 
tended by the legislature one they may never 
have been willing by itself to enact. ”’ 

This rule is also clearly stated in the opinion in 
Illinois Central R. R. Co. v. McKendree, and the 
subject has often been so treated by the state 
courts in cases which are collected in Sutherland 
in the work referred to in sections 169 to 174 in- 
clusive. 

Furthermore, it may be remarked that in sev- 
eral instances the supreme court has held that 
city ordinances imposing taxes on telegraph com- 
panies were void or not void as they differentiated 
a tax on interstate business from one on state or 
local business alone. See Leloup v. Port of Mo- 
bile, 127 U. S. 640, and cases cited. 

Not because they were difficult, but because of 
widespread interest in the questions involved ip 
this case, we have stated, probably with more 
than necessary fullness, the grounds of our deci- 
sion, which we rest upon the two propositions 
discussed, and thereupon hold that the act of 
June 11, 1906, is invalid. 

So that from every point of view the judgment 
of the court must be that the plaintiff has not 
manifested by the averments of ber petition any 
right to recover in this action. The demurrer is, 
therefore, sustained, but, as required by the 
Kentucky Code, she will be given leave to amend 
her pleading, if so advised. 


Nore.—Probable Position of the Supreme Court 
of the United States.—We have heretofore expressed 
no editorial opinion in regard to the questions in- 
volved in the principal case. They are very import- 
ant and need very careful and thoughtful consider- 
ation, so that Wwe venture on anopinionnow witb a 
co. siderable degree of hesitation fearing lest we may 
be giving an “‘unproportioned thought his act.” Yet 
some of our readers have already asked what we think 
about the matter. 

Our present epinion is that the act is con- 
stitutional. In the first place, we do not see 
how the supreme court is going to get away from its 
conclusions in the ease of Johnson vy. Southern Pacific 
Co., 196 U. S.1. Moreover, we do not believe that it 
is going to make any effort to distinguish it from the 
principal case. We believe that the nature of the act 
and its objects are so clearly apparent that it will 
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supreme court will regard the act as purely remedial, 
but in citing Jobnson v. Southern Pacific Co., supra, 
we are taking the opinion of the court in a case where 
the act was not wholly remedial, so that the reason 
for urgiug a strict construction by the attorneys for 
the defendants in that case are entirely wanting in 
the principal case. Said Mr. Justice Fuller in the 
Johnson case, supra, 17: ‘The primary object of the 
act was to promote the public welfare by securing 
the safety of employees and travelers, and it was in 
that aspect remedial, while for violations a penalty of 
one hundred dollars, recoverable ina civil action, was 
provided for, and in that aspect it was penal. But the 
design to give relief was more dominant than to in- 
flict punishment, and the act might well be held to 
fall within the rule applicable to statutes to prevent 
fraud upon the revenue and for the collection of cus- 
toms, that rule not requiring absolute strictness of 
construction.” And then he adds: ‘Moreover, it is 
settled that though penal laws are to be construed 
strictly, yet the intention of the legisiature must gov- 
ern in the construction of penal as well as other stat- 
utes; and they are not to be construed so strictly as to 
defeat the obvious intention of the legislature.’’ 
United States v. Lacher, 134 U. S. 624: United States 
v. Wiltberger, 5 Wheat. 76. Mr. Justice Fuller laid 
great stress upon the opinion Mr. Justice Story rend- 
ered in the case of United States v.Winn, 3 Sumn. 209, 
when he said: ‘I agree to the rule inits true and so- 
ber sense; and that is, that penal statutes are not to 
be enlarged by implication or extended to cases not 
obviously within their words and purport. But 
where the words are general and include various 
classes of persons, I know of no authority which would 
justify the court in restricting them to one class, or 
giving them the narrowest interpretation, when the 
mischief to be redressed by the statute is equally ap- 
plicable to all of them. * * * In short, it appears to me 
that the proper course in all these cases is to search out 
and follow the true intent of the legislature, and to 
adopt that sense of the words which harmonize best 
with the context and promotes in the fullest manner the 
apparent policy and cbjects of the legislature.” This 
from Mr. Justice Story, who, perhaps for breadth of 
knowledge of legal and equitable principles and their 
relationships, was, with two or three exceptions, the 
profoundest of all ourjurists. We repeat, that if such 
rules were applied when there was some excuse for a 
more strict construction than in the principal case,what 
must we expect when the rules of construction of the 
Supreme Court of the United States are applied to an 
act which is wholly remedial? In Johnson vy. South- 
ern Pacific, supra, the same character of questions 
was involved and the lower courts were reversed. 
The supreme court will have made a great change in 
its policy if it fails to secure the opportunity to extend 
its jurisdiction and uphold the constitutionality of 
this further advance line of railroad regulation. 

If the establishment upon firm grounds of 
a well defined jurisprudence is the surest bulwark 
of government, why shouid it not be an object of 
interstate commerce to secure more certain laws than 
otherwise obtains. The interstate railroads are the 


great prime factors of business, exercising a greater 
force on the destinies of a people than all other factors 
combined and these prime factors are merging into 
one great prime factor with greater power for good 





its forces in order to reasonably control the situation. 
We are moving irresistibly towards centralization 
with the greatest forcesof our nation as the motive 
power; all political forces are shaping their policies 
to thisend. It is the decree of destiny. What is the 
use of temporizing? Itseems to us supremely im- 
probable that the Supreme Court of the United States 
will do otherwise than sustain the constitutionality 
ofthe act. When it comes to the procedure proposed 
it will be found to contain nothing new, but in fact 
reaffirms old and long respected principles. It does 
wipe out some doctrines of recent origin which have 
preved a great source of confusion of opinion and it 
seems, on the surface at least, a good thing to be- 
gin over and disperse some of the existing confusion 
with sound doctrine, both legislative and judicial. The 
doctrine of comparative negligence has always been in 
vogue in the admiralty courts. The best phase of 
this doctrine hay been preserved in the doctrine of 
proximate cause promulgated in Davies v. Mann, 10 
Mees & W. (Eng.) 546, Vol. 2, Hughes on Procedure, 
546, that is to say, that notwithstanding the negligence 
of a plaintiff, Le may recover if the defendant’s negli- 
gence was so great as to be substantially the cause of 
the accident. The doctrine of the last chance enters 
into the rationale of the act, and, judging from 
other decisions, it will be found that the Supreme 
Court of the United States will construe the act in 
question to agree with Davies v. Mann, supra; Scott 
v. Shepard (squib case), 2 Wm. BI. 892; Smith’s Lead- 
ing Cas., 17 L. R. A. 38; Hughes on Procedure, Vol. 2, 
p.1172, which covers the fundamental principle that 
one is presumed to intend the natural, direct and 
probable consequences of his own act. See Allen v. 
United States, 164 U. S. 496; Blyth v. Birmingham 
Water Works Co., 11 Exch. 781, affirmed in Northern 
Pac. Ry. Co. v. Adams, 192 U. 8.450. In the process 
of the due administration of the law the Supreme 
Court of the United States is not going to allow com- 
paratively unimportant portions of legislative acts to 
stand in the way of well developed and generally re- 
spected law, therefore it is a reasonable presumption 
that the supreme court will regard the law as superior 
to some of the provisions of the act in question, just 
as in the case of Indianapolis v. Horst, 93 U. 8. 291, it 
held that state laws “which unwisely incumber the 
due adininistration of the law, or tend to defeat the 
ends ofj justice in their tribunals, will not be enfore- 
ed.” 2 Hughes’ Procedure, 839. Fundamental prin- 
ciples may be annexed in the construction of all 
documents. Oakley v. Aspinwall, 3 N. Y.547; O’Con- 
nell v. Reed, 56 Fed. Rep. 531,12 U. 8S. App. 369. So 
it will be found that very little if any change will be 
made by the Supreme Court of the United States from 
its present methods of admiaistering the laws. If 
the fellow servant provision cf the new law is confined 
to the meaning and spirit of Mr. Justice Shaw’s opin- 
ion in the case of Farwell v. Boston, etc., R. Corp., 4 
Met. (Mass.) 49, 38 Am. Dec. 39, itis a good rule. It 
is certainly against every principle of common sense 
or justice to hold one party responsible for the torts 
of another when not in control of the situation. 
Just what the supreme court will doin its construc- 
tion of this phase of the act, it is hard to say. This 
opinion is now so much the law of the land, and it 
seems to us so well established, that the court will 


hardly allow it to be uprooted. In construing stat- 
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utes the law must be considered and statutes 
not allowed to stand in the face of right and reason. 

There is no good reason why the railroads 
should be fighting this act, for they have al- 
ways had a better show in the United States 
courts than in tbose of the states and at present there 
is but little acceptation of the doctrine of punitive 
damages in the federal courts, while the state courts 
have generally adopted it. So far, howevér, we must 
yield the honors to Messrs. Garrard B. Winston and 
Blackburn Esterline of the Chicago bar, whose able 
article appearedin 63 Cent. L. J. 278, and seems 
to have been closely followed in the principal case, 
while Mr. MeSwain, whose able presentation of the 
other side of the question, appearing in 63 Cent. L. 
J. 356, will have to wait developments. 








JETSAM AND FLOTSAM. 





RIGHTS OF DEPOSITOR UPON SUB-DEPOSIT MADE 
BY DEPOSITARY BANK. 

The claim of a bank against a second bank in which 
it has made a deposit of money is ordinarily an asset 
attainable by any creditor ofthe first bank; but in at 
least two instances it is believed that, upon an appli- 
cation of the general rules of the law of trusts, the 
facts will be found to show tbat the first bank holds 
its claim against the second in trust for a particular 
depositor of the firstbank. The first case arises where 
a sum of money is deposited in a bank to be fowarded 
to a correspondent bank, in order that the latter may 
meet at maturity an obligation of the depositor pay- 
able in the locality of the correspondent bank. Here 
the depositary bank, after forwarding the money, has 
against its correspondent bank, until the latter has 
met the obligation, a claim or credit running to it 
which, it is submitted, the first bank holds in trust 
for its client; for the first bank has no beneficial in- 
terest in the claim, but has created it solely for the 
sake of the depositor. Accordingly, the failure ofthe 
dopositary bank at this stage of the transaction would 
find the depositor a secured ereditor to the extent of 
this claim of which the bank had become trustee for 
him. Farley v. Turner, 26 L. J. Ch. 710; St. Louis v. 
Johnson, 5 Dill. (U. 8.) 241. This result is but just, 
as a contrary rule would leave the depositor exposed 
to the double hazard of loss by the failure of either 
the depositary or the correspondent bank. 

The second instance arises where the depositary 
bank makes a deposit witha second bank out of the 
funds received from a particular depositor, upon the 
understanding that the first bank is to draw upon the 
second only when the original depositor draws upon 
the first bank, and only for the second bank’s propor- 
tionate share of such drafts. Here, by its agreement, 
the first bank has no right to use its claim against the 
second bank as general assets to meet any debt, but is 
confined to an appiication of the claim for the benefit 
of the original depositor. It will be noted that this 
case, though it arises in a different manner from the 
first, is similar to the first case in all respects except 
that here the sub-deposit is made, not, as above, at 
the request of the original depositor, but upon the 
motion of the depositary bank without any request by 
its client, and even, it may be, without his knowledge. 
But as notice tothe cestw: of a declaration ofatrust is 
not necessary toits validity (Martin v. Funk, 
75 N. Y. 184), this difference is immaterial. 
In neither case is any element of a complete trust 
lacking. The legal title is in the bank, the bene- 





ficial interest in the depositor. That the parties did 
not call the transaction a trust is not fatal, for 
no form of words is necessary to the creation of 
a trust. Ames, Cas.on Trusts, 2d Ed., 97n.2. It is 
true that in both cases the depositary bank would 
doubtless have the right, as against the depositor, to 
revoke the transaction with the second bank; but this 
is not inconsistent with the existence of a trust. Al- 
though, if the power of revozation is not reserved ex- 
pressly or impliedly, a trust is irrevocable, yet there 
is no doubt that atrust may be revocable by its terms. 
Perry, Trusts, 5th Ed., §104. Accordingly, it has been 
held that in the second case, also, upon the failure of 
the first bank the depositor; is entitled as cestui to re- 
ceive in full the proceeds of the first bank’s claim 
against the second, in preference to the general credit- 
ors. Marquette v. Wilkinson, 119 Mich. 413. 

A recent federal decision presents the same facts as 
in the second case, and attains the same results, but 
bases its conclusion upon the existence of an illegal 
agreement between the two banks to refrain from 
real competition in bidding for the or ginal deposit 
and to divide it up secretly. Jn vreSalmon(U. S.D.C., 
W. D. Mc.), 145 Fed. Rep. 649. The reasoning of this 
decision, based, asit is, upon the right of the deposit 
or to follow property obtained fiom him illegally, is 
not inconsistent, however, with that already set forth, 
for each theory presents a distinct and adequate ba- 
sis for recovery. But the suggested theory of express 
trust is not restricted in its scope to cases ofillegality. 
—Harvard Law Review. 











CORRESPONDENCE. 


KANSAS-COLORADO CONTROVERSY OVER THE WA- 
TERS OF THE ARKANSAS RIVER. 
Editor of the Central Law Journal: 

The Colorado papers comment upon the impossi- 
bility of a settlement of the Kansas-Colorado law suit, 
concerning the water of the Arkansas river, on the 
ground that there is no method of getting ata plan by 
whica a permanent status in quo can be arranged. 
The suit that is now pending in the Supreme Court at 
Washington, as tothe right of the water between the 
two states, is in its very nature an international suit; 
and as the Supreme Court of the United States is 
growing in importance as an international court, it 
must adopt some international theory; that is, some 
theory which could be used between different nations 
of Europe as well as between different nations of the 
American empire. The court must furnish arule by 
which controversies of this kind might always be 
governed. It is not so difficult as might be believed. 

Water cannot be divided between nations in pro- 
portion to density of population, drainage area, irri- 
gated area, or relative size of water shed. The true 
theory is the theory that “equality is equity,” and jit 
may be applied thus: If the water lies between two 
states, as the Mississippi river between Iowa aud IIli- 
nois, then the amount which each may take out for ir- 
rigating purposes should be one-half, because each 
state ought to own to the middle thread of the river 
and be entitled to one-half of the normal flow. Now 
as between states situated across the stream and own- 
ing both sides, the same rule should apply; that is, 
that ‘“‘equality is equity.’”? Each state should be en- 
titled to one-half of the normal flow. 

To illustrate: Suppose that the normal flow of 
water, if none of it were used for irrigation would be 
800 eubic feet a second at the Kansas-Colorads line. 
That is to say there would descend through Colorado 
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into Kansas @ mean annual normal flow of 800 cubic 
feet a second if there were no diversion of any water 
in Colorado. According to the doctrine of riparian 
rights Kansas would have the right to all of this flow 
and that it continue undiminished in quantity and 
purity. But under the doctrines governing arid ter- 
ritory the right of irrigation must exist. Therefore, 
one-half of the normal flow ought to be permitted to 
come into Kansas from Colorado, and Colerado be 
entitled to use the other half. Therefore Colorado 
should permit 400 cubic feet to flow across the Kansas 
line. 

Now, from Kansas the river flows into Oklahoma. 
How much should Kansas deliverto Oklahoma? The 
normal flow of the river at the Oklahoma line should 
be figured out. It will consist of the rain fall in Kan- 
sas plus the amount received from Colorado, less the 
evaporation and seepage. The matter then is what is 
the annual mean, normal flow at the Kansas-Okla- 
homa line? We will say for illustration that itis two 
thousand feet. Then deduct the 400 feet which Col~ 
orado is entitled to use, and there is leit 1,600 feet. 
Ofthis 1,600 feet Kansas is entitled to use one-half 
and deliver 800 feet to Oklahoma. Oklahoma by the 
same rule delivers a certain amount to the Indian 
Territory. The Indian Territory by the same rule a 
certain amvuunt to Arkansas and so or. The mean 
annual flow can be computed not only accurately but 
by monthly periods, but tbat is a matter of detail. It 
is the principle which needs to be settled. If Color- 
ado lets one-half of the water come to Kansas, then 
Kansas by the same theory lets one-half of the water 
go to the state below. This will make a good inter- 
national rule and a good local rule to go by. The 
states then by their own legislature can fix the flow as 
between the arid, sub-arid, sub-humid and humid 
portions of a state. E. F. WARE. 

Topeka, Kansas. 
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1. ABATEMENT AND REVIVAL—Another Action Pend- 
ing.—The pendency of a suit in the state court where the 
parties to the suit are not the same, and the relief sought 
is not the same, is no bar to the suit in the federal court. 
—New York Cotton Exch. v. Hunt, U. 8S. C. C., W. D. 
Tenn., 141 Fed. Rep. 511. 

2. ABATEMENT AND REVIVAL — Ejectment. — Where 
ejectment wus brought by a husband and wife, and the 
husband died, the cause of action survived to the wife, 
under Oude 1904, § 3306.—McMurray v. Dixon, Va., 54 8. E. 
Rep. 41. 

8. ACCOUNT STATED—Conclusiveness.—In an action on 
an account stated for labor done, a breach by plaintiff of 
the contract fur the labor may be set up as a defense.— 
Gutshall v. Cooper, Colo., 86 Pac. Rep. 125. 

4. ACKNOWLEDGMENT—Deeds Offered in Evidence.—A 
deed, the execution of which is proved only by a certifi- 
cate of acknowledgment reciting that it. was acknowl- 
edged by the grantor before his deputy , as such deputy, 
and signed by the grantor himself as clerk of the coun- 
ty court, is inadmissible as evidence.—Webb v. Ritter, 
W. Va., 54 S, E. Rep. 484. 

5. ADVERSE POSsSkSSION—Presumption of Good Faith. 
—Whether a mortgagee and adjndicatee has examined 
the title of his debtor and informed himself of its defects 
is a question of fact, and, in the absence of affirma- 
tive proof, he is entitled, for the purpose of the plea of 
the prescription of 10 years, acquirendi causa, to the pre- 
sumption of good fuith, under Civ. Code, art. 8481.—Lever- 
ett v. Loeb, La , 41 So. Rep. 584. 

6. APPEAL AND ERROR—ASsignments of Error. — As- 
signments of error not urged in the brief will be treated 
as abandoned .—City of Smithville v. Dispensary Comrs. 
of Lee County, Ga , 54S. E. Rep. 539. 

7. APPEAL AND ERROR—Bill of Exceptions.—A recital 
in a bill of exceptions signed in vacation, that an order 
was made in term time for the signing of the bill in vaca 
tion, held not to supply the omission from the record 
proper of the order.—Central of Georgia Ry. Co. v. Car- 
roll, Ala., 41 So. Rep. 517. 

8. APPEAL AND ErROR—Evidence Offered After Close 
of Case .—An appellate court will not disturb a jadgment 
for refusal to admit evidence offered after the conclusion 
of the introduction of the evidence by both parties.— 
Webb v. Ritter, W. Va., 54S. E. Rep. 484. 

9. APPEAL AND ERROR — Exclusion of Evidence. — 
Where circuit court on appeal from magistrate excludes 
material evidence, it will be remanded for a rehearing.— 
Faust v. Southern Ry. Co., 8. Cur., 548. E. Rep. 566. 


10. APPEAL AND ERROR—Fixing Amount of Bond.— 
Mandamus will not lie to require a judge of the superior 
court to fix a bond to supersede a judgment of disbar- 
ment pending an appeal.—State v. Poindexter, Wash., 86 
Pac. Rep. 176. 


11, APPEAL AND ERROR—Pleadings.— An appellant can- 
not assign error on the modification of a requested in- 
struction, since if not content with the instruction as 
m 2ddified he should have declined to read it to the jury.— 
Mississippi Cent. R. Co. v. Hardy, Miss., 41 So. Rep. 505. 


12 APPEAL AND ERROR—Reversal of Judgment.—Par- 
ties appealing from an entire judgment and seeking a 
modification thereof cannot complain of the reversal of 
the entire judgment, though partly in their favor.—Pow- 
ers v. Worlds Fair Min. Co., Ariz., 86 Pac. Rep. 15. 


138. APPEAL AND ERROR—Who May Appeal —An ex 
parte judgment sending heirs into possession cannot af- 
fect the right of the state to claim inheritance tax, and 
the state is without standing to appeal from such an or- 
der.—Succession of Schirm, La , 4180. Rep. 53. 


14. APPEARANCE—Waiver of Question of Service.—A 
general appearance before the amendment of a declara- 
tion held a waiver of all questions as to service of pro- 
cess after the amendment.—Norfolk & W. Ry. Co. v. 
Sutherland, Va., 54 8. E. Rep. 465. 


15. BANKRUPTCY—Appointment of Receiver.—A refer- 
ee has no power to appoint a receiver for the property of 
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a voluntary bankrupt on his petition, unless upon a 
showing o: its “‘absolute necessity” to preserve the es- 
tate required by Bankr. Act, ch. 541, § 2,cl. 3.—Jn re 
Rosenthal, U. 8. D. C., D. N. J., 144 Fed. Rep. 548. 

16. BANKRUPTCY—Creditor’s Suit. —Creditors unable 
to reduce claims to judgment and execution within 90 
days in action for violation of Act Pa., March 28, 1905 (P. 
L. 62), held entitled to maintain creditors’ bill, either 
before or after bankruptcy proceedings. — Guaranty 
Title & Trust Co. v. Pearlman, U.S. D. C., W. D. Pa., 144 
Fed. Rep. 550. 

17. BANKRUPTCY—Discharge.—Where J filed a volun- 
tary proceeding in bankruptcy in Georgia in 1900, and a 
creditor resisted his discharge, and the court refused 
the same, and J moved to Florida and in 1903 filed an ap- 
plication in bankruptcy in that state, and the creditor 
was notified but did not appear, and the court made a 
general order discharging J, in an action to enforce the 
debt against J in the state court, the discharge will be 
applied to the debt due when not within any of the ex- 
ceptions of Bankr. Act, July 1, 1898, ch. 541, § 17, 30 Stat. 
550.—Bluthenthal v. Jones, Fla., 41 So. Rep. 533. 

18, BaNKRUPTCY—Involuntary Proceedings. —On the 
dismissal of involuntary bankruptcy proceedings, the 
alleged bankrupts can recover on a bond given for the 
seizure of their property, pending adjudication, only such 
costs, expenses, and damages as were incident to the 
seizure.—Selkregg v. Hamilton Bros.,U. S. D.C.,W. D. Pa., 
144 Fed. Rep. 557. 

19. BANKRUPTCY — Preferences. — A trustee in bank- 
ruptcy cannot act on behalf ofa particular creditor to 
the extent of securing for him a preference right which 
the bankrupt court has not considered or allowed.—West 
v. Bank of Lahoma, Okla., 86 Pac. Rep. 59. 

20. BANKRUPTCY—Reopening Estate. — An appeal by 

~ bankrupts from an order refusinga discharge, and the 
giving of a bond thereon, do not suspend the right of 
creditors to institute proceedings to have them adjudged 
bankrupts a second time on the ground of the commis- 
sion of a new act of bankruptcy, and the four months’ 
period ef limitation runs from the date of such act.—In 
re Barton’s Estate, U. 8. D C., W. D. Ark., 144 Fed. Rep. 
540 

21. BANKRUPTCY—Secured Claims.—The actual belief 
of a preferred creditor of a bankrupt as to whether a 
preference was intended held immaterial to the issue of 
the voidabdility of the preference where he should brave 
known that the bankrupt was insolvent at the time.—Jn 
re Hines, U. 8. D. C., W. D. Pa , 144 Fed. Rep. 5438. 


22, BANKS AND BANKING—Stockholder’s Liability.—In 
a suit by a receiver of a bank to enforce a stockholder’s 
liability, it was no defense thatthe claim it was sought 
thereby to satisfy had been established in a separate 
suit, and had not been filed with the original receiver of 
the bank.—Covell v. Fowler, U. S.C. C.,N. D.IIl., 144 
Fed. Rep. 535. 


23, BILLS AND NOTES—Bona Fide Holder.—Where a 
wife sold certain property to her son and took his note, 
and the husband sold it to defendant, and he had the 
proceeds placed to the credit of the firm of which he was 
a member, there was no equity which could give rise to 
the presumption of bad faith against the holder.—Clark 
v. Whitaker, La., 41 So. Rep. 580. 


24. BILLS AND NOTES—State Funds —Though the audi- 
tor was slow in requiring the statement of the accounts 
of the sheriff, and the judge and district attorney did 
nothing in the matter, and the defaulting officer contin- 
ued in the enjoyment of the public confidence, third 
parties cannot avail themselves of the laches of other 
officers of the state.—State v. Jahraus, La., 41 So. Rep. 575, 


25. BUILDING AND LOAN ASSOCIATIONS—Foreign Cor- 
porations.—Presumption that loan of foreign building 
association was a contract governed by the laws of the 
foreign state held overcome by the evidence.—Gallettey 
v. Strickland, 8S. Car., 54 8. E. Rep. 576. 


26. CARRIERS—Are Mail Clerks Passengers? — A mail 
clerk while serving the United States on board a passen - 








ger train is a passenger.—Southern Pac. Co: v. Cavin, U. 
8. C. C. of App , Ninth Circuit, 144 Fed. Rep. 348. 

27. CARRIERS— Delivery of Freight for Shipment.—After 
constructive delivery of freight to a carrier, undera local 
custom, at a station where it bas no agent, the shipper is 
entitled to a receipt for the freight, though the carrier 
previously, by mistake, issued a receipt to a person not 
entitled to be recognized as a consignor.—Atlantic & B. 
Ry. Co. v. Howard Supply Co., Ga., 54 8. E. Rep. 530. 

28. CARRIERS — Discrimination in Serving Public. — 
Where a railroad company delivers between stations on 
its line the poles and wires of one telegraph company, 
it may be compelled by mandamus to perform a similar 
service for another telegraph company.—State v. Atlan- 
tic Coast Line R. Co., Fla., 41 So. Rep. 529. 

29. CARRIERS—Negligent Injury to Passenger.— Where 
a passenger was injured by stepping into an unprutect- 
ed trolley pole hole at night as he was transferring from 
one car to another, proof of such facts established prima 
Sacie case of negligence onthe part of the carrier.—Col- 
orado Springs & C. C. Dist. Ry. Co. v. Petit, Colo., 86 Pac. 
Rep. 121. 

30. CARRIERS—Protection of Passengers —A carrier is 
bound to protect a passenger from indignities as against 
a fellow servant only where it has reason or notice to 
anticipate improper conduct. — Franklin v. Atlanta & 
& C. Air [fine Ry. Co., S. Car., 54 8S. E. Rep. 578. 

31. CERTIORARI— Review of Final Judgment. - Certior- 
ari is the proper remedy to review a final judgment 
against a garnishee confirming a void judgment nisi.— 
Ex parte National Lumber Mfg. Co., Ala., 41 So. Rep. 10. 

82. CHATTEL MORTGAGES—sale or Mortgage.—Extrin- 
sic evidence is admissible to show that a bill of sale was 
intended as au mortgage, though the complaint contains 
no allegation of fraud in the making of the bill of sale.— 
Gibbons v. Joseph Gibbons Consol. Min. & Mill Co., 
Colo., 86 Pac. Rep. 94. 

38. CONSPIRACY—Attempt to Suborn Witness.—Where, 
duringacriminal prosecution, the government ascer- 
tained that an attempt was being made to suborn one of 
its witnesses, it was proper to cause the arrest of the 
guilty person, without waiting for the termination of the 
trial.—United States v. Francis, U. 8. D. C., E.D. Pa, 
144 Fed. Rep 520. 

34. CONSTITUTIONAL LAW—Attorney’s Fees.—The pro- 
vision of the Statute providing for an allowance of a re- 
sponsible attorney’s fee in a suit for foreclosing the lien 
against real estate foran assessment for street improve- 
ment is valid.—Shirk v. Hupp, Ind., 78 N. E. Rep. 242. 

35. CONSTITUTIONAL LAW—Impairment of Contract 
Rights.—Laws 1897, p. 700, ch. 517, ratified March 9, 1897, 
repealing Laws 1895, p. 264, ch. 182, authorizing the city 
of Wilmington to collect arrearages of taxes, held not to 
impair contract right of counsel selected by the city at- 
torney to collect such taxes.—City of Wilmington y. 
Bryan, N. Car.,548.E Rep. 543. 

36. CONSTITUTIONAL LAW — Property Rights.—Conn. 
Pub. Acts 1905, p. 408, ch. 211, regulating sales of mer- 
chandise in bulk, held a reasonable exercise of the 
state’s police power, and was not unconstitutional asa 
deprivation of property without due process of law.— 
In re Paulis, U. 8. D. C., D. Conn., 144 Fed, Rep. 472. 

37. CONSTITUTIONAL Law—Sunday Law as to Barber 
Shops.—An ordinance prohibiting all persons from 
keeping barber shope open on Sunday, and applicable to 
all barbers alike, is not obnoxious to the constitutional 
provisions against class legislation.—McClelland v. City 
of Denver, Colo., 86 Pac. Rep. 126. 


88. CoNSTITUTIONAL Law-—Tax Sale of Property.— 
Const. art. 13, §§ 3, 6, relating to the forfeiture to the state 
of property purchased at tax sales,and authorizing sales 
of lands belonging to the state, does not deprive any 
person of property without due process of law.—Webb 
v. Ritter, W. Va., 548. E. Rep. 484. 

49. CONTRACTS—Burden of Proof.—Where, in an action 
ona contract, plaintiff claimed a modification of the 
original contract to have been made, the burden was 
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on him to show the same.—Schulze v. Shea, Colo., 86 
Pac Rep. 117. 

40. ConTRACTS—Injunction. — Complainant held not 
entitled to aninjunction to restrain the violation of a 
contract fixing the measure of damages in case of viola- 
tion on the ground that it had no adequate remedy at 
law.—General Eiectrie Co. v. Westinghouse Electric & 
Mfg. Co.,U. 8.0. C..N. D.N. Y.,144 Fed. Rep. 458. 

41. CONTRACTS—Offer and Acceptance.—A written offer 
to hire premises held to have become a completed con- 
tract on acceptance by the owner, and the exercise by 
the other party of the privileges thereby conferred.— 
Buffington v. McNally, Mass., 78 N. KE. Rep. 309. 

42. COPYRIGHTS—Right of Publisher.—A United States 
copyright of a work ofan English author by the Ameri- 
can publishers is not abandoned or forfeited because of 
the foreign publication of the work by, or with consent 
of, the author, without the copyright notice, and without 
consent of the owners of such copyright —Harper & 
Bros. v. M. A. Donohue & Co., U. 8S. C. C., N. D. Iil., 144 
Fed. Rep. 491. 

43. CORPORATIONS—Compliance with State Laws.—A 
foreign corporation held entitled to restrain the use of 
its price quotations by a citizen of Tennessee in viola- 
tion of a foreign contract, without having complied with 
the laws of Tennesse regulating foreign corporations.— 
New York Cotton Exch. v. Hunt, U. 8. U. C., W. D. 
Tenn., 144 Fed. Rep. 511. 

44, CORPORATIONS—Corporate Existence.—Where de 
fendant is sued as a corporation, it admits its corporate 
existence where it appears and answers generally.— 
Faust v. Southern Ry Co., 8. Car., 54 8. KE. Rep. 566. 

45. CORPORATIONS—Indorsement of Negotiable Instru- 
ments.—A trading corporation held to have implied 
power to purchase and indorse bills and notes.—Jamie- 
son & McFarland y. Heim, Wash ., 86 Pac. Rep. 165. 

46, CORPORATIONS—Service of Process.—To authorize 
a judgment by default against a corpuration the record 
must show that proof was made that the person on 
whom process was served was such an officer as by law 
was authorized to receive service on behalf of the cor- 
poration —E£x parte National Lumber Mfg. Uo., Ala., 41 
So. Rep. 10. 

47. CORPORATIONS —Statutory Liability of Stockholders. 
—The liability of a stockholder of an insolvent corpora- 
tion may be enforced by the trustee iu bankruptcy of 
the corporation witlfout judgment against it having first 
been obtained by its execution returned unsatisfied.— 
Stocker v. Davidson, Kan , 86 Pac. Rep. 136, 

43. CORPORATIONS—Stockholder’s Meeting.—A stock- 
holder in a corporation who participates in a meeting 
of the stockholders is estopped to deny its legality.— 
Germer vy. Triple State Natural Gas & Oil Co., W. Va., 54 
S. E. Rep. 509. 

49. COVENANTS—Subrogation.—A eovenant by which 
certain grantees assumed certain debts of their grant- 
ors held unenforceable by the creditor, under Code 
1904, § 2415.—MclIlvane v. Big Stony Lumber Co , Va , 44 
8. E. Rep. 473. 

50. CRIMINAL EVIDENCE—Confessions.— Where it ap- 
pears that a confession was made under a promise of 
immunity from punishment or by putting in fear, it 
should be excluded, otherwise it should be admitted 
and submitted tothe jury with proper instructions.— 
Clay v. State, Wyo., 86 Pac. Rep. 17. " 

51. CRIMINAL Law-— Discretion of Judge as to Impos- 
ing Penalties.—The exercise of the court’s discretion in 
imposing the maximum penalty held not illegal, though 
influenced by information obtained outside the trial.— 
Donavon v. State, Miss., 54 8. K. Rep. 4. 


52. CRIMINAL TRIAL—Age of Prosecutrix.—In prose- 
cution for rape, exclusion of wituess’ opinion as to age 
of prosecutrix when she came to United States held not 
error, where his opinion as to her present age is admit- 
ted.—State v. Falsetta, Wash., 86 Pac. Rep. 168 


53. CRIMINAL TrRIAL—Certiorari.—A relator on an ap- 
plication for certiorari should make a prima facie show- 





ing by annexing papers showing the party applying is 
entitled to a hearing.—State v. Kiernan, La., 53S. E. Rep. 
55. 

54, CRIMINAL TRIAL—Discharge of Juror.—In a crim- 
inal case it is not substantial error to discharge a juror, 
though for un insufficient reason, where an unexception- 
able jury is afterwards obtained, andthe party com- 
Plaining has not exhausted his peremptory challenge.— 
State v. Gereke, Kan., 86 Pac. Rep. 160. 

55. CRIMINAL TRIAL—Effect of Uharge as a Whole.— 
Where the instructions taken as a whole state the law of 
the case, the judgment will not be reversed, even though 
there may have been an instruct'cn partially erroneous, 
but not misleading the jury.—State v. Bond, Idaho, 86 
Vac. Rep. 43. 

56. CRIMINAL TRIAL—Homicide.—In a prosecution for 
homicide, an instruction that certain evidence, if be- 
lieved, showed defendant guilty of murder, regardless 
of certain previous statements made by deceased held 
error.—Stevenson v. State, Ala., 41 So. Rep. 526. 

57. CRIMINAL TRIAL—Opinion of Witness. — A nonex- 
pert, having merely testified to accused’s condition or 
appearance while intoxicated, held not entitled to give 
her opinion, on an issue of accused’s insanity, that such 
condition or appearance was irrational.—People v. Pe- 
karz, N. Y., 78 N. E. Rep. 294. $ 

58. DAMAGES—Pleadings.—The violation of a person’s 
legal right through a tort gives rise toa right of action 
and a verdict for at least nominal damages, without 
specification asto the particular damage resulting.— 
Davis v. Arkansas Southern R. Co., La., 41 So. Rep 587. 

59. DEATH—Action by Wife.—It is not necessary, when 
a wife sues for the negligent killing of her husband, that 
she should in her pleadings negative the existence of 
minor children, the issue of her marriage.—Davis v. 
Arkansas Southern R. Co., La., 4189. Rep. 587. 

60. DEATH—Action for Damages.—In an action for 
wrongful death, a wife and child may recover for men- 
tal anguish and loss of companionship. — Brickman vy. 
Southern Ry., 8. Car., 548. E. Rep. 553. 

61. DEDICATION-—Platted Streets —Where the owner 
of land makes « town plat thereof, laying out streets, 
and conveys lots with reference to such plat, he shows 
an intent to dedicate the streets to public use.—Mc- 
Gourin v. Town of De Funiak Springs, Fla., 41 So. Rep. 
541. 

62. DEEDS—Construction.—Where a grantorconveys 
certain land to his son “during his natural life, and after 
his desth to his children,” without any consideration, it 
conveys a life estate to the son with remainder to his 
children.—Vawter v. Newman, Kan., 86 Pac. Rep. 135. 

68. DEPOSITIONS — Service of Notice.— A deposition 
taken pursuant to notice served on the attorney of a 
party who resides in the state cannot be used as evidence 
in the absence of a waiver of the lack of service.—Webb 
v. Ritter, W. Va., 54S. K. Rep. 434. 

64. DIVORCE—Maintenance During Litigation.—Where 
wife in her petition for divorce prays for alimony from 
judicial demand, she may be awarded a lump sum for 
maintenance during litigation —Jackson v. Burns, La., 
53S. E. Rep. 40. 

65. DIVORCE—Attachment for Contempt —Where re- 
spondent does not seek to purge himself of contempt for 
his failure to perform a decree for permanent alimony 
because of inability to comply with its terms, there is no 
error in making the rule absolute.—Van Dyke v. Van 
Dyke, Ga., 548, KH. Rep. 537. 


66. EASEMENT*—Elevated Railroad.—In an action by 
an abutting owner against an elevated railroad for inju- 
ries to his ¢#2ements of light, air and access, certain evi- 
dence held ::.admissible aa showing that the possession 
by the railroad of the easements did not rest on prescrip- 
tion —Hindley v Manhattan Ry. Co., N. Y.,78 N. &. Kep. 
276. 

67. EASEMENTS—Impairment of Light and Air by Ele- 
vated Road. —The taking by an elevated railroad of the 
easements of light, air and access belonging to an owner 
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abutting on a street in which the road was operated, held 
adverse.—Hindley v. Manhattan Ry. Co.,78N. E. Rep. 
276. 

68. EJECTMENT—HEffect of Verdict.—A verdict in eject 
mept which simply finds that plaintiffs are entitled to 
fee-simple estate of the land described therein, does not 
authorize entry in behalf of the plaintiffs of a judgment 
for recovery of possession —Ropes v. Minshew, Fla., 41 
So. Rep. 538. 

69. EJECTMENT — Possession. —A party ousted from 
possession may recover the premises in ejectment unless 
the defendant either has title himself or authority to en- 
ter under the title. —McMurray v. Dixon, Va., 54S. E. 
Rep. 481. 

70. Equiry—Forfeitures —Equity cannot be invoked 
merely to enforce a forfeiture, or to devest an estate for 
breach of a subsequent condition against a vendee in 
possession.—Thornton v_ City of Natchez, Miss , 41 So. 
Rep. 498. 

7l. EQuity—Mistake of Law.—A mistake of law as to 
the legal effect of an agreement, unconnected with a mis 
take of fact or fraud, imposition or undue advantage, will 
not be corrected in equity.—Steinfeld v. Zeckendorf, 
Ariz., 86 Pac. Rep. 7. 

72. EsTOPPEL—Claim to Land.— Plaintiff held not es- 
topped to claim certain land by her statement to defend- 
ants’ grantor that she did not claim the same.—McMur- 
ray v. Dixon, Va , 54S. EK. Rep. 481. 

73. EsTOPPEL—Failure to Assert Tivle.—Ignorance of 
his rights he!d to preclude a claim of estoppel by silence 
against one having an interest in land mortgaged by 
another as his in fee.—Scottish Americaa Mortg. Co. v. 
Bunckley, Miss., 41 So. Rep. 502. 

74. ESTOPPEL—When Maintainable —One held not es- 
topped to claim reformation ef an instrument against 
one whose position was no different from what it would 
have been had there been no mistake in it.—Detweiler v. 
Swartley, Kan., 86 Pac. Rep. 141. 

75. EVIDENCE—Ancient Deed —An ancient deed made 
by a commissioner to the heirs of a deceased purchaser 
of land, under an order of sale for nonpayment of taxes, 
is evidence of the facis recited against strangers.—Webb 
v. Ritter, W. Va., 54S. E. Rep. 481. 

76 EVIDENCE—Damages —The jury are not absolutely 
bound by the opinion of expert witnesses touching the 
value of goods shipped by a carrier at the point of desti 
nation.—Atlantic & B Ry. Co. v. Howard Supply Co., Ga., 
54S. K. Rep. 530. 

77. EVIDENCE—Documentary.—Record of hospital con- 
taining Certain alterations unaccounted for held prop- 
erly excluded —Franklin v. Atlantic &C Air Line Ry. 
Co., 8. Cur., 548. E. Rep. 578. 


78. EVIDENCE—Freight Receipts.—A freight receipt to 
whic:: the name of a railway agent appears to have been 
signed by stencil, held not admissible in evidence with- 
out proof to show that he issued the receipt or its gen- 
uineness.—Bell Bros. v. Westera & A. R. Co., Ga., 548. EK. 
Rep. 582 


79. EVIDENCE - Presumptions as to Common Law.—In 
the absence of evidence to the contrary, the Supreme 
Court will assume the common law of the Indian Terri- 
tory to be the same as that in force in Kansas. St. Louis 
& 8. F.R. Co. v. Johnson, Kan., 86 Pac. Rep. 156. 


80. EVIDENCE—Receiver's Certificate —A regular re 
ceiver’s receipt and certificate on which a patent issued 
in due course cannot be contradicted by unauthorized 
entries on the register of sales book or the tract book 
kept by the local officials of the United States Land 
Oftice.—Foster v. Meyers, La., 41 So. Rep. 551. 


81. EVIDENCE — Value of Property.—A witness whose 
only knowledge of the value of property was acquired 
from statements made to her by her husband held incom- 
petent to testify to the value of such property.—Cook 
v. Purman, Ariz., 86 Pac. Rep. 6. i 


82, EXECCTION—Release of Seizure .—The seizing cred 
itor under an executory process can cause the seizure to 





be released and the writ returned, aud where he does so, 
all third oppositions claiming the proceeds of the ex- 
pected sale fall with the writ.—Sevey v. Chappius Co., 
La., 53S. E. Rep. 62. 

83. EXECUTORS AND ADMINISTRATORS—Allowance to 
Widow.—Persons interested in an intestate’s estate held 
not deprived of the right toobject to an allowance to the 
widow after the estate should have been fully adminis- 
tered, because they failed to compel her as admuinistra- 
trix to promptly distribute the estate.—Jn re Dougherty’s 
Estate, Mont , 86 Pac. Rep. 3%. 

84. EXECUTORS AND ADMINISTRATORS—Claims Against 
Estate —Services performed by an adult married son 
for a parent held to raise an implied promise on the part 
of the parent to pay therefor, when said claim is pre- 
sented against the parents estate for payment.—Winkler 
v. Killian, N. Car., 548. E. Rep. 540. 

85. EXECUTORS AND ADMINISTRATORS—Debts Due by 
Heirs.—Where the distributive portion of an heir, leg- 
atee, or the claim of such creditor, is equal to or greater 
than his debt, the administrator or executor should 
charge himself with and account for the full amcunt of 
the sane —Lambright v. Lambright, Ohio, 7s N. E. Rep. 
265. 

86. EXECUTORS AND ADMINISTRATORS -— Suit by Legatees 
for Distribution .—The jurisdiction of a court of chancery 
over a suit by legitees agtinst the executor to recover 
their legacies while the probate proceedings are pend- 
ing in the orphans’ court will not be exercised unless 


- special cause exists therefor.—Wykoff v. O’Neil, N. J., 


63 Atl. Rep. 982. 

87. FACTORS— Rights as to Third Persons —A factor 
who had sold goods on time without authority held en- 
titled to recover the price from the purchaser.—Plummer 
Mercantile Co. v. Henderson, Colo., 86 Pac. Rep. 10s. 

88. FIRE INSURANCE — Occupancy of Property.—Fire 
policy held not tou have become void because property 
wus unoccupied for more than 10 days, where it was de- 
stroyed afterwards while occupied. - Insurance Co. of 
North America v. Pitis, Miss., 41S0. Rep. 5, 


89. FRAUDS, STAIUTE OF — Construction. — Statute of 
frauds (Code 1904, § 2540) held not to authorize the main- 
tenance of an action by one not a party to the contract 
and not sought to be charged thereby.—Mclivane v. Big 
Stony Lumber Co, Va ,545S. E. Rep. 473. 

90. FRAUDULEN. CONVEYANCES — Burden of Proof.— 
Burden of proof to show a fraudulent intent ina deed to 
the wife of a solvent husband held to rest on the credi- 
tors§seeking to set aside the deed as in violation of Code 
1904, § 2458.—Richardson v. Pierce. Va., 54 8. E. Rep. 480. 


91. GUARANTY— Repudiation of Contract.—Guarantor 
held to have lost right to set up the defense of fraud 
where no excuse is shown for delay in repudiating con- 
tract of guaranty.—Wrovers’ Live Stock Commission 
Co. v. Charles Wolff Packing Co., Kan., 86 Pac. Rep. 128. 


92 HusSBAND AND WIFE — Interspousal Donations.— 
Civ. Code, arts, 1744, 3478, must be held to mean that in- 
terspousal dunations shall always be revocable save as 
against third possessors acquiring property by prescrip- 
tion of 10 years.—Leverett v. Loeb, La , 41 So. Rep. 584. 


93. INDICTMENT AND INFORMATION—Place and Time of 
Offense.—W hile the time and place of the commission of 
an offense must be averred, it may be proved to have 
been committed on any day peior to the finding of the 
bill Guring the period of limitations — United States v. 
Francis, U. 8. D. C., E. D. Pa.,gl44 Fed. Rep, 520. 


94. INJUNCTION—Local Option.—Residents of a parish, 
but not within a municipality therein, having no prop- 
erty interest therein, have no right to restrain the citizens 
of the town from enacting ordinances touching local 
option.—Marshall v. Town of Mansura, La., 41 So. Rep. 
56. , 

95. INJUNCTION—Medical Board.—Equity held not au- 
thorized to enjoin the state board of medical examiners 
from hearing and determining charges against a licensed 
physician because of the fact thata witness could not 
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be compelled to attend the hearing.—Spurgeon v. 
Rhodes, N. Y., 78 N. #. Rep. 228. 

96. INJUNCTION—Opening Streets.— Where a bill alleges 
that respondents are endeavoring to unlawfully subject 
land of complainant to public use as a street,and the 
answer avers a dedication of the lands to public use, re- 
spondents have the burden of proving it.—McGourin v. 
Town of De Funiak Springs, Fla., 41 So. Rep. 541. 

97. INSANE PERSONS—Property of Interdict.—A pro- 
ceeding which has for its purpose only the private sale 
of an interdict in property held in common held unau- 
thorized.—Gallagher v. Lurges, La., 41 So. Rep. 60. 

98. INTOXICATING LIQUORS — Dispensary Acts.— The 
dispensary act (Gen. Acts 1898 99, p. 110) is not made to 
apply to a particular locality merely by the repeal, after 
the enactment of the dispensary act, of a statute which 
existed at the time the dispensary act was passed and 
prohibited the sale of liquor in that locality.— Rose v. 
Lampley, Ala., 41 So. Rep. 521. 

99. INTOXICATING LIQUORS—Impeachment of License. 
—A license in proper form to sell intoxicating liquors 
cannot be collaterally impeached by evidence that the 
powers of the corporation had been divested by an elec- 
tion in favor of prohibition.—State v. Lewis, La., 41 So. 
Rep. 63. 

100. JUDGMENT—Matters Concluded.—A decree for de- 
fendants in a suit to cancel clouds and for partition held 
no bar to a subsequentjsuit between the same parties 
and*for the same relief.—Scottish American:Mortg. Co. 
v. Bunckley, Miss., 41 So. Rep. 502. 

101. JUDGMENT—Res Judicata.—W here mandamus has 
been denied in the district court, such judgment will not 
bar a proceeding in the supreme court for a like writ, 
founded on a different transaction, though between the 
same parties.—Bushey v. Hardin, Kan., 86 Pac. Rep. 146. 

1u2. LANDLORD AND TENANT—Action for Rent.—Where 
an agreement for the leasing of a hall was for an indefi 
nite period, the failure of the lessee to use the hall did 
not release him from liability for rent,where with his 
knowledge and without bis dissent it was kept ready for 
his use.—Buffington v. McNally, Mass.,78N. E. Rep. 
309. 

103. LANDLORD AND TENANT — Defective Elevator.—In 
order that the doctrine of resispa loquitur be applica- 
ble in an action for injuries through negligence, it must 
appear that both the duty of inspection and the use of 
the machine or appliance causing the injury were at the 
time therof under defendant’s control.—National Bis- 
cuit Co. v. Wilson, Ind., 78 N. E. Rep. 251. 

104. LANDLORD AND TENANT—Landlord’s Lien.—A 
landlord, having represented to plaintiffs that his ten- 
ant was to have the land rent free for the year, held es- 
topped to setup a claim as landlord for rent or advances 
as against plaintiff’s claim against the crops grown for 
advances.—Chancellor v. Law & Edmonds, Alu, 41 So. 
Rep. 514. 

105. LANDLORD AND TENANT—Kights as Against Sub- 
lessee.—Where the only heir of a lessee assented tothe 
taking of goods to pay debt of the lessee to the lessor, 
the lessor is not entitled to retain any part of the goods 
for debt of a sublessee. — Poindexter v. Cunningham 
Bros., Miss., 41 So. Rep. 3. 

106. LaRCENY—Information.—An information charging 
the unlawful and felonious taking of a “grey horse colt” 
charges grand :arceny, under Rev. St. 1887, § 7048.—State 
v. Williams, Idaho, 86 Pac. Rep. 53. 


107 LICENSES—Constitutionality of Act.—An ordinance 
of the city of Atlanta which imposes a license tax on fire 
or wreck sales of merchandise held void because ex- 
empting from the tax the sale of salvage from fires and 
wrecks cccurring in the city.—City of Atlanta v. Jacobs. 
Ga., 548. BE. Rep. 534. 


108. MASTER AND SERVANT—Assumed Risk.—Whether 
the danger was apparent to an employee injured by the 
fall of lumber, so thathe should be considered to have 
assumed the risk, held a question for the jury.—Hardes- 
ty v. Largey Lumber Co., Mont., 86 Pac. Rep. 29. 





109. MASTER AND SERVANT—Assumed Risk.—A servant. 
acting under orde:s of master will not be held to have 
assumed the risk unless so evident that no prudent per- 
son would have obeyed the order.—Hunley v. A. L. Pat- 
terson & Co., La., 41 So. Rep. 54. 

110. MASTER AND SERVANT—Duty to Guard Machinery. 
—That a master failed to perform his statutory duty to 
guard the cogwheels of a machine held not to entitle the 
servant to recover, where his injuries proximately re- 
sulted from his own contributory negligence.—Hunter v. 
Washington Pipe & Foundry Co., Wash., 86 Pac. Rep. 
171. 

111. MASTER AND SERVANT—Duty to Warn Servant.— 
An emplo;er held not required to warn an employee in 
a mine of the intended explosion of a blast.—E] Paso 
Gold Min. Co. v. Ewing, Colo., 86 Pac. Rep. 119. 

112, MASTER AND SERVANT—Fellow Servants.— Where a 
railroad company was liable, under the employers’ lia- 
bility act of 1893 (Acts 1893, p. 294, ch. 180), for injuries to 
a fireman by the negligence of the engineer, an instruc- 
tion that the fireman and the engineer were fellow serv- 
ants held properly refused.—Southern Indiana Ry. Co. 
v. Osborn, Ind., 78 N. E. Rep. 248. 

113. MINES AND MINERALS—Lien of Employee.—An 
employee performing work for the assignee of the pur- 
chaser of a mine held to acquire a lien against the inter- 
est of the assignee, but not against the interest of the 
owner.—Bogan v. Roy & Titcomb, Ariz., 86 Pac. Rep. 13. 

1i4. MINES AND MINERALS—Mechanic’s Lien.—In an 
action to enforce a mechanic’s. lien for drilling an oil 
well for one alleged to have a leasehold interest in the 
land, no recovery can be had in the absence of evidence 
that the party who employed plaintiff was authorized by 
the lessee to dig a well.—Littler v. Friend, Ind.,78 N. E. 
Rep. 238, 5 

115. MORTGAGES—Acquisition of Legal Title.—Wherea 
mortgagee of real estate acquires legal title to the prop- 
erty, the mortgage is merged in the larger estate or not, 
as the mortgagee may desire or his interest require.— 
Fort Scott Building & Loan Assn. v. Palatine Ins. Co., 
Limited, of London, Kan., 86 Pac. Rep. 142. 

116. »plORTGAGES — Redemption. — A complaint for 
equitable redemption from a mortgage foreclosure held 
not ojectionable as failing to aver a tender to pay the 
amount of the judgment. —Ztna Life Ins. Co. v. Stryker, 
Ind., 78 N. E. Rep. 245. 

117. MUNICIPAL CORPORATIONS—Rights of Property 
Owners.—Where a bill for an injunction alleges and the 
proofs show seisin and possession of land, and an at- 
tempt by a town to nnlawfully subject it to public use, 
an<z the answer avers a dedication of the land, but it is 
not proven, the injunction should be granted.—McGou- 
rin v. Town of De Funiak Springs, Fla., 41 So. Rep. 541. 

118. NEGLIGENCE—Injuries to Animals.—Defendant’s 
negligence in permitting animals to escape from inclos- 
ure held not the proximate cause of their being killed on 
a railroad track.—Mobile & O.R.Co. v. Christian Moer- 
lin Brewing Co., Ala., 41 So. Rep. 17. 

119. PARTNERSHIP—Application of Assets.—A creditor 
of a firm held entitled to participate in the distribution 
of the firm’s assets in insolvency to the full amount of 
a firm debt on which one of the partners was surety, re- 
gardless of pledged collaterals. —Tebbetts v. Kollins, 
Mass., 78 N. E. Rep. 299. 

120. PARTNERSHIP—Suit to Dissolve.—A partnership for 
the cultivation of a plantation is dissolved by the seizure 
of an undivided interest in the plantation, whereby the 
partnership is deprived of the control of the plantation. 
—Borah v. O’Niell, La., 41 So. Rep. 29. 


121. PHYSICIANS AND SURGEONS—Negligence.—Where 
an attendant at a sanitarium was not sufficiently careful 
ana the physicians did not see to it that the medicines 
prescribed were properly administered, and to an extent 
neglected the patient, they are liable for resulting injur- 
ies.—Stanley v. Schumpert, La., 41 So. Rep. 565. 


122, PLEADING—Amendment.—The tendency of mod- 
ern practice is to permit as far as practicable amend- 
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ments of pleadings which work no injury and prevent 
useless delay and costs.—Davis v. Arkansas Southern 
R. Co., La., 41 So. Rep. 587. 

123. PUBLIC LanDs—Sale Pending Lease.—Whenever a 
lease upon school lands has expired proceedings to sell 
such lands to actual settlers are proper.—Bushey v. 
Aardin, Kan.,86 Pac. Rep. 146. 

124. QUIETING TITLE—Partition.—Partition held prop- 
erly refused in a suit to set aside a mortgage as a cloud 
on title.—Scottish-American Mortg. Co. v. Bunckley, 
Miss., 41 So. Rep. 502. 

125. RaAILROADS—Defective Tracks.—Where a railroad 
company granted to a lumber company tbe privilege of 
running a logging train on its roadway, and the train was 
derailed and the conductor injured, the railroad compa- 
ny is liable in damages.—Hamilton vy. Louisiana & N. W. 
R. Co., La., 41 80. Rep. 560. 

126. REAL ACTIONS—Public Lands.—Plaintiff holding 
the regular patent from the United States shows a per- 
fect title which cannot be affected by an alleged mistake 
in the description of the land patented to defendant’s 
authors.—Foster v. Meyers, La., 41 So. Rep. 551. 

127. RECEIVERS —Plaintiff’s Liability —Plaintiff may be 
properly charged with the expenses of a receiver where 
plaintiff improperly procured the appointment of such 
receiver, or the fund seized was inadequate to pay the 
same.—Hendrie & Bolthoff Mfg. Co. v. Parry, Colo., 86 
Pac. Rep. 113. 

128. RECEIVERS—Suit in Foreign Court.—An ordinary 
receiver of a bank held without power to sue in a foreign 
jurisdiction to enforce an alleged liability of stockhold- 
ers.—Covell v. Fowler, U. 8. C.C.,N.D. IIL, 144 Fed. 
Rep. 535. 

129. SALES—Construction.—Contracts for the purchase 
of lumber held separate, so that the buyer’s failure to 
promptiy pay for lumber shipped under the first con- 
tract did not justify the seller’s refusal to ship under the 
second .—Lestershire Lumber & Box Co. v. W. M. Ritter 
Lumber Co., U.8.C.C.,N. D. N. Y., 144 Fed Rep. 568. 

130. SALES—Failure of Consideration.—A plea of total 
failure of consideration to a suit for the contract price of 
certain articles held not supported by the evidence.— 
Clegg- Ray Co. v. Indiana Scale & Truck Co., Ga.,54 8S. E. 
Rep. 538. 

131. SALES—Recovery of Goods.—A seller requesting a 
payment from the buyer does not thereby waive his right 
to rescind the sale and recover the goods in the hands of 
a third person on the ground of fraud of the buyer.—Pel- 
ham v. Chattahoochee Grocery Co., Ala., 41 So. Rep. 12. 

132. SALES—Rescission.—Where one held goods under 
a secret trust for a buyer guilty of conduct justifying the 
seller in rescinding the sale, the seller held entitled to 
rescind the sale as against him.—Pelham v. Chattahoo- 
chee Grocery Co., Ala., 41 So. Rep. 12. 

123, SHIPPING--Mortgage.— Where a mortgage on a ves- 
sel provides that the mortgagor shall keep the property 
insured, his failure to insure is nut such waste of the se- 
eurity as to authorize the appointment of a recciver.— 
(ureka Min., Smelting & Power Co. v. Lewiston Nav. Co., 
ludaho, 86 Pac. Rep. 49. 

134. StaTUTES—Construction.—In construing statutes 
courts must presume knowledge on the part of the leg- 
isluture of the constitution as Well as of the principles of 
the common law.—Webb v. Ritter, W. Va., 548. E. Rep. 
484. 

135. STIPULATIONS — Construction.— Where an agree- 
ment between the attorneys was embodied in a written 
instrument, its construction was for the trial court.— 
Brickmun v. Southera Ry., 8. Car., 54S. E. Rep. 553. 

136. SUBROGATION — Enforcement.—A ecreditor’s right 
to enforce acovenant of third persons assuming the 
debt on a theory of equitable subrogation held available 
only in a suit in equity.—Mcllivane v. Big Stony Lumber 
Co., Va., 548. E. Rep. 473. 

137 SuNDAY— Barber Shops.—A city ordimance.pro- 
hibiting the keeping of barber shops open on Sunday 
held not invalidated by reason of covering a period ex- 





tending to five o’clock Monday morning.—McClelland v. 
City of Denver, Colo., 86 Pac, Rep. 126. 

138 TAXATION—Excessive Levy.—Where an excessive 
tax is levied against real estate,a mere tender of the 
valid portion thereof to the county treasurer, and a fail- 
ure on his part to accept, will not relieve the land of the 
lien for the valid part of such tax.—Schiffer v. Douglass, 
Kan., 86 Pac. Rep. 132. 

139. TAXATION—Sale of Land.—The mere omission from. 
the description of lands embraced ina tax deed, of the 
words “Tallahassee meridian,” held not to render a tax 
deed void.—Smith v. Philips, Fla., 41 So. Rep 527. 

140. TAXATION—Tax Sale of Land.—To vest title to land 
in the state as purchaser of delinquent taxes, the same 
degree of strictness in compliance with the law 1s re- 
quired as in the case of a sale to an individual.—Webb 
v. Ritter,W. Va., 548. E. Rep. 484. 

141. TELEGRAPHS AND TELEPHONES—Duty to Deliver 
Message.—Telegraph company held required to deliver 
message to one outside free delivery limits, if sender 
pays delivery charges and the distance is reasonable.— 
Campbell v. Western Union Telegraph Co., 8. Car., 54 
8. E. Rep. 571. 

142, TENANCY IN COMMON—Adverse Possession.—The 
giving of a mortgage on the fee by one ofseveral co- 
tenants, where no possession was taken underthe mort- 
gage, does not amount to an ouster, so as to jstart the 
running of limitations against the other tenants.—Scot- 
tish-Amerioan Mortg.Co. v. Bunckley, Miss., 41 So. Rep. 
502. 

148. TORTS—Acts Constituting Persons Joint Tort Fea- 
sors.—Where two or more persons act each for himself 
and independently of each other in a proceeding, the 
results of which may beinjurious to another, they cannot 
be jointly held liable for the acts of each other.—Livesay 
v. First Nat. Bank, Colo., 86 Pac. Rep. 102. 

144. TRADE MARKS AND TRADE NAMES—Extinguish- 
ment.—Where during the life of a monopoly created by 
a patent a trade mark has been used to identify the pat- 
ented articie, exclusive right to the trade mark ceases 
with the expiration of the patent.—Whann v. Whann, 
La., 41 So. Rep. 38. 

145. TRIAL—Failure to Request Certain Instructions.— 
Appellant cannot complain of failure to instruct on a 
particular subject, where no request to that effect was 
presented to the court.—Brickman v. Southern Ry., 8. 
Car., 54S. E. Rep. 553. 

146. TRIAL—Right to Open and Close.—The party on 
whom rests the burden of proof has a right to open and 
close the argument, but by waiving the opening he 
waives a right to close if the other party also wuives 
arguinent. — St. Louis & S. F, R. Co. v. Johnson, Kan., 
86 Pac. Rep. 156. : 

147. WATERS AND WATER COURSES — Appropriation 
of Waste Water.—One by collecting and using on her 
land water escaping by the surface from adjoining land, 
onto which it was brought for irrigation, held to make 
no valid appropriation as against the owner of the ad- 
joining land.—Burkhart v. Meiberg, Colo., 86 Pac. Rep. 
98. 

148. WILLS—Action to Annul.—Where a universal leg- 
acy is attacked on the ground that the legatee is a min- 
ister who professionally attended testatrix in her last 
illness, when the will was made, the petition discloses 
no cause of action in the absence of allegation that there 
was no tie of consanguinity between the testatrix and 
legatee.— Succession of Herber, La., 41 So. Rep. 559. 

149. WITNESSES — Incompetency.—In the absence of 
controlling statute on the subject, the incompetency of a 
witvess by reason of prior conviction of a felony can be 
shown only by the production of the record or an exem- 
plified copy thereof.—Bise v. United States, U.S.C. C. 
of App., Eighth Circuit, 144 Fed. Rep. 374. 


150. WITNESSES—Mileage for Wife.—The wife of a liti- 
gant is entitled to mileage and per(diem the same asany 
other witness.—Anderson v. Ferguson-Bach Sheep Co., 
Idaho, 86 Pac. Rep. 41, 








